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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1423
RIN 0560-Al18

Clarification of Bales Made Available
for Shipment by CCC-Approved
Warehouses

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations that specify the
requirements for the Commodity Credit
Corporation (CCC)-approved
warehouses storing cotton, which are
administered by the Farm Service
Agency (FSA). FSA is changing the
definition of Bales Made Available for
Shipment (BMAS). CCC-approved
cotton warehouses are currently
required to report BMAS, among other
data, to FSA every week. FSA is
clarifying that bales made available, but
not picked up by the shipper, can only
be reported by the warehouse operator
as BMAS for no longer than the first 2
weeks that such bales have been made
available for delivery but have not yet
been picked up. This rule change
includes whether bales not picked up
are reported by the warehouse operator
to FSA in the weekly report; it does not
change any warehouse tariffs, late fees,
or restocking fees. The quality of
reported information about bales made
available for shipment will improve,
which will benefit both FSA and the
cotton industry.

DATES: Effective Date: December 31,
2014.

FOR FURTHER INFORMATION CONTACT: Dan
Schofer, telephone: (202) 720-2121.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)

should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION: The
Commodity Operations Division of FSA
administers the CCC-approved
warehouse program for CCC. This
responsibility includes approving and
licensing warehouses where
commodities that are under various
types of CCC loans may be stored. Those
approved warehouses are required to
comply with CCC regulations, which
include reporting information about the
stored commodities to FSA. The specific
requirements that approved warehouses
must meet are specified in the
regulations in 7 CFR part 1423,
“Commodity Credit Corporation
Approved Warehouses,” and in the
written storage agreements between CCC
and the warehouse for each type of
commodity.

CCC-approved cotton warehouses are
currently required to report BMAS,
among other data, to FSA every week.
This rule will clarify that bales made
available, but not picked up may only
be reported as BMAS for no longer than
the first 2 weeks that such bales were
made available for shipment. The rule
only changes how bales not picked up
are counted in the weekly report to CCC;
it does not change any warehouse
tariffs, late fees, or restocking fees.

As specified in this rule, bales made
available for shipment, but not picked
up may not be reported as BMAS for
longer than the first 2 weeks that such
bales were made available for shipment.
There was no such time limit in the
previous regulations or in the previous
Cotton Storage Agreement (CSA)
between FSA and approved warehouses.
FSA is clarifying how BMAS is defined
in the regulations in 7 CFR 1423.11 that
apply to CCC-approved cotton
warehouses; a conforming change will
be made to Amendment 2 of CCC’s CSA.
CSA is the agreement between CCC and
the warehouse on the requirements that
the warehouse must meet for storing
cotton that is under loan to CCC. The
standard CSA form and the subsequent
amendments are available on FSA’s
Web site at http://www.fsa.usda.gov/
FSA/webapp?area=home&subject=
coopé&topic=was-ca.

There is no expected cost to
warehouses or CCC of reporting BMAS
as specified in this rule. Since very few
cotton warehouses currently list BMAS
for longer than 2 weeks, this rule will

not affect the majority of warehouse
operators. The rule will only change
how bales made available for shipment,
but not picked up by the shipper are
reported by the warehouse operator to
CCC in the weekly report, it does not
change warehouse tariffs or restocking
fees.

This change is intended to make the
flow of cotton from U.S. producers and
cotton warehouses to shippers, and
ultimately to cotton merchants, more
efficient based upon more accurately
knowing and reporting what cotton is
available for shipment. Availability and
consistent supply of cotton are crucial
for the U.S. cotton, and having accurate
information about bales available for
shipment contributes to an efficient
supply of U.S. cotton.

Discussion of Comments

In response to the proposed rule, eight
comments were submitted by
commenters during the 60-day comment
period. Comments were submitted by
cotton industry associations, association
members, and an individual cotton
warehouse. Seven of the eight
comments support the proposed rule
change. Most of the supportive
comments expressed the feeling that the
proposed rule change will strengthen
USDA enforcement of the current
shipping standard requirement of 4.5
percent of a warehouse’s applicable
storage capacity per week.

One of the supportive comments
offers a suggestion for an additional
change. One commenter disagrees with
the proposed rule change. The following
provides a summary of public
comments received on the proposed
rule and FSA’s responses.

Comment: Only count a bale once in
flow calculation—when the load is first
assembled (broken out), rather than
counting it again if unloaded and
reloaded at a transit warehouse.

Response: Warehouse operators report
the number of bales shipped, made
available for shipment, or not picked up
in the weekly BMAS report. Warehouse
operators are not required to list bales
individually in the BMAS report, nor is
the reporting format set up to handle
that amount and type of data. There will
be no change in response to the
comment.

Comment: Bales made available for
delivery, but not picked up should stay
a part of the BMAS total until shipment;
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they should not be removed from the
report after only 2 weeks.

Response: The flow of cotton from
warehouses will continue regardless of
the amount of bales not picked up; the
change in the definition and the
resulting change in the reporting will
not change that. Warehouses are still
required to deliver, schedule, and have
cotton bales ready for delivery without
unnecessary delay. In order to be
considered to have delivered cotton
without unnecessary delay, the
warehouse operator must make
available for shipment at least 4.5
percent of the applicable storage
capacity in effect during the relevant
week of shipment. Accurate BMAS data
and cotton flow information contributes
to the efficient supply of U.S. cotton. It
could be detrimental to the cotton
industry as whole if BMAS data gave
the appearance that cotton is flowing at
a steady, consistent rate, but in reality
months of cotton bales not picked up
remain in warehouses across the
country. In order to improve the quality
of reported information about bales
made available for shipment, there will
be no change in response to the
comment.

Executive Order 12866 and 13563

Executive Order 12866, ‘Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order 12866
and, therefore, OMB has not reviewed
this rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule whenever an agency is required by
APA or any other law to publish a
proposed rule, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
FSA is certifying that this rule would

not have a significant economic effect
on a substantial number of small
entities. New provisions in this rule
would not impact a substantial number
of small entities to a greater extent than
large entities. Therefore, FSA certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA (7 CFR part
799). This rule would only change how
bales not picked up are counted in the
weekly report to CCC and does not
change the structure or goals of the
program and can be considered simply
administrative in nature. Therefore, FSA
has determined that NEPA does not
apply to this proposed rule and no
environmental assessment or
environmental impact statement will be
prepared.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials that would be
directly affected by proposed federal
financial assistance. The objectives of
the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the final rule related document
regarding 7 CFR part 3015, subpart V
(48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, “Civil Justice
Reform.” This rule will not preempt
State or local laws, regulations, or
policies unless they represent an
irreconcilable conflict with this rule.
This rule will not have retroactive
effect. Before any judicial action may be
brought regarding provisions of this
proposed rule, the administrative appeal
provisions of 7 CFR parts 11 and 780
must be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule
would not have any substantial direct
effect on States, on the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, except as
required by law. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

FSA has assessed the impact of this
rule on Indian tribes and determined
that this rule does not, to our
knowledge, have tribal implications that
require tribal consultation under
Executive Order 13175. If a Tribe
requests consultation, FSA will work
with the USDA Office of Tribal
Relations to ensure meaningful
consultation is provided where changes,
additions, and modifications identified
in this rule are not expressly mandated
by the 2014 Farm Bill.

Unfunded Mandates

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, and Tribal
governments, or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local, or
Tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
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This rule contains no Federal mandates
as defined by Title Il of UMRA for State,
local, or Tribal governments, or the
private sector. Therefore, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

SBREFA

This rule is not a major rule under the
SBREFA (Public Law 104-121).
Therefore, FSA is not required to delay
the effective date for 60 days from the
date of publication to allow for
Congressional review. Accordingly, this
rule is effective 30 days after
publication in the Federal Register.

Paperwork Reduction Act

The cotton information covered in
this rule is the weekly reporting of
BMAS by cotton warehouses. BMAS is
reported through the Electronic
Warehouse Receipt (EWR) system, to
which FSA has access. EWR is operated
by a private company and generally
contains information that is exempt
from the Paperwork Reduction Act (44
U.S.C. Chapter 35) because it is usual
and customary business information.
The change in the regulation would not
change the burden associated with
reporting BMAS, which is required to be
reported weekly. The only thing that
would change is which bales are
required to be included in the
calculation of the total BMAS for that
week. EWR is approved under OMB
control number 0560-0120.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes.

List of Subjects in 7 CFR Part 1423

Agricultural commodities, Honey,
Oilseeds, Reporting and recordkeeping
requirements, Surety bonds,
Warehouses.

For the reasons discussed above, 7
CFR part 1423 is amended as follows:

PART 1423—COMMODITY CREDIT
CORPORATION APPROVED
WAREHOUSES

m 1. The authority citation for part 1423
continues to read as follows:

Authority: 15 U.S.C. 714b and 714c.
m 2. Revise § 1423.11(b)(1)(ii) to read as
follows:

§1423.11 Delivery and shipping standards
for cotton warehouses.
* * * * *

(b) * % %

(1 * % %

(ii) Were scheduled and ready for
delivery in a previous week, but were
not picked up by the shipper and
remain available for immediate loading
and another shipping date has not been
established, or such bales are not subject
to a restocking fee as provided in the
warehouse operator’s public tariff. Bales
that have been available for delivery but
not picked up may be counted as BMAS
for no longer than the first two weeks
that such bales have been made
available for delivery but not yet picked
up by the shipper.
* *

* * *

Dated: November 23, 2014.
Val Dolcini,
Administrator, Farm Service Agency, and
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 2014—28180 Filed 11-28—14; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 93, 94, and 95

[Docket No. APHIS-2006-0074]

RIN 0579-AC36

Highly Pathogenic Avian Influenza

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the regulations concerning the
importation of animals and animal
products to prohibit or restrict the
importation of live birds and poultry
(including hatching eggs) and bird and
poultry products from regions where
any subtype of highly pathogenic avian
influenza (HPAI) is considered to exist.
The interim rule also added restrictions
concerning importation of live birds and
poultry that have been moved through
regions where HPAI is considered to
exist, or that have been vaccinated for
certain types of avian influenza. This
final rule amends the interim rule to
allow the importation of live zoological
birds and poultry that have been
vaccinated for avian influenza as part of
an official program and under specific
conditions as determined by the
Administrator and to allow the
importation of HPAl-resistant pigeons,
doves, and other Columbiform species
under certain conditions from regions
where HPAI is considered to exist. This

action will provide for the importation
of certain zoological birds and poultry
under specified conditions designed to
minimize the risk of introducing HPAI
into the United States.

DATES: Effective December 1, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
Javier Vargas, Case Manager, National
Import Export Services, Animal Health
Policy and Programs, VS, APHIS, 4700
River Road Unit 38, Riverdale, MD
20737; (301) 851-3300.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule ? effective and
published in the Federal Register on
January 24, 2011 (76 FR 4046—4056,
Docket No. APHIS-2006-0074), we
amended the regulations in 9 CFR parts
93, 94, and 95 2 concerning the
importation of animals and animal
products to prohibit or restrict the
importation of bird and poultry
products from regions where highly
pathogenic avian influenza (HPAI) is
considered to exist by applying
mitigations similar to those we use for
Newcastle disease.? The interim rule
included restrictions concerning
importation of live birds and poultry
(including hatching eggs) that have been
vaccinated for certain types of avian
influenza or that have been moved
through regions where HPAI is
considered to exist. In addition, the
interim rule updated cooking
requirements to specifically include
carcasses, parts, or products of poultry
or other birds from regions where HPAI
is considered to exist. These actions
were necessary to prevent the
introduction of HPAI into the United
States.

We solicited comments concerning
the interim rule for 60 days ending
March 25, 2011. We reopened the
comment period ¢ for 15 days ending
May 18, 2011, to give commenters more
time to respond. We reopened the

1To view the interim rule, supporting documents,
the May 2011 and June 2012 documents reopening
the comment period, and the comments we
received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2006-0074.

20n December 4, 2013, we published another
rulemaking, “Bovine Spongiform Encephalopathy;
Importation of Bovines and Bovine Products” (78
FR 72980-73008) that redesignated the sections we
amended in part 95 in the interim rule. These
redesignations are reflected in this final rule.

3 The interim rule used the term “exotic
Newcastle disease” or “END.” In this document, we
have removed the word “exotic” from the term to
reflect changes made to the regulations in a final
rule published March 29, 2013 (78 FR 19080—
19085).

4Federal Register, May 3, 2011 (76 FR 24793,
Docket No. APHIS-2006—0074).
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comment period a second time 5 for 30
days ending July 12, 2012, to solicit
comments on allowing the importation
of pigeons, doves, and other
Columbiform species from regions
considered to have HPAI after
establishing that importation of these
species poses a low risk of introducing
HPAI into the United States.

We received a total of 19 comments
during those three comment periods.
Commenters included a State veterinary
official, a foreign government official,
veterinarians, associations representing
U.S. zoos and zoo veterinarians, an
ornithological research organization, egg
industry representatives, a restaurant
chain, and the general public. A
consumer food safety organization
commented by submitting a letter with
17,540 copies signed by members of the
public.

We have carefully considered the
comments we received. Three
commenters expressed concerns about
the risk of HPAI but did not
substantively address any specifics of
the interim rule. The remaining
comments are discussed below by topic.

General Comments

One commenter objected to our
issuing an interim rule instead of a
proposed rule, noting that we made
effective the action to prohibit or restrict
the importation of live birds and
poultry, and bird and poultry products,
from regions where HPAI is considered
to exist without first soliciting public
comments.

Immediate action was necessary to
prevent the introduction of HPAI into
the United States. Under those
circumstances, we determined that prior
notice and opportunity for public
comment were contrary to the public
interest and that there was good cause
under 5 U.S.C. 553(b)(B) for making the
interim rule effective upon publication
in the Federal Register.

In the interim rule, we requested
comment on whether the list of regions
considered to be free of Newcastle
disease in 9 CFR 94.6(a)(1) should be
removed from the regulations and
posted on the Animal and Plant Health
Inspection Service (APHIS) Web site, as
we have done with similar lists of
regions.

Two commenters agreed with the idea
and no commenters objected.

Accordingly, this final rule amends
the regulations to remove the list of
regions considered to be free of
Newcastle disease from 9 CFR
94.6(a)(1)(i) and adds text referring

5Federal Register, June 12, 2012 (77 FR 34783—
34784, Docket No. APHIS-2006-0074).

readers to the list on the APHIS Web
site.®

A region will be removed from the list
of regions considered to be free of
Newecastle disease whenever we receive
reliable reports of disease outbreaks in
commercial birds and poultry from
veterinary officials of the national
government of the region and/or the
World Organization for Animal Health
(OIE). The Administrator of APHIS may
also remove a region from the list based
on outbreak reports of Newcastle
disease that he or she receives from
other reliable sources, such as APHIS
inspectors based in foreign countries.
This approach will allow us to quickly
update the list on the Web site
whenever necessary without needing to
amend the CFR, which can take much
more time to do.

A region removed from the list of
regions considered to be free of
Newcastle disease on the APHIS Web
site may be reinstated to the list in
accordance with the procedures for
reestablishing a region’s disease-free
status set forth in 9 CFR 92.4 of the
regulations.

Importation of Live Birds and Poultry

The importation into the United
States of live birds and poultry,
including eggs for hatching, is subject to
the regulations in part 93, Subpart A—
Birds (§§ 93.100-93.107) and Subpart
B—Poultry (§§ 93.200-93.220).

A commenter requested that APHIS
provide an exception to its prohibition
on live birds and poultry from regions
where HPAI is considered to exist by
permitting the entry of birds and poultry
that have been quarantined and tested
prior to export to the United States in
a manner consistent with our own post-
import quarantine and testing
procedures.

We are taking no action in response
to this request. Our established import
quarantine procedures have been
proven to be effective and offer a
predictable measure of assurance
supported by testing in approved
laboratories using appropriate
diagnostic methods. Quarantine and
testing procedures conducted overseas
may not always adequately address
APHIS requirements and would be
impractical and resource-intensive.

However, we have determined that it
is necessary to amend the live bird and
poultry regulations in the interim rule to
reflect changes we made in another
rulemaking. In a March 2013 final rule
that recognized 25 Member States of the
European Union (EU) as the APHIS-

6 http://www.aphis.usda.gov/import_export/
animals/animal_disease_status.shtml.

defined EU poultry trade region,” we
amended the regulations to allow the
importation of hatching eggs that have
transited a zone restricted for HPAI
within that region. To make the
regulations consistent with this change,
we are amending the general
prohibitions in 9 CFR 93.101(a) for birds
and hatching eggs of birds, and 9 CFR
93.201(a) for poultry and hatching eggs
of poultry, to indicate that unless
specifically indicated otherwise in the
regulations,® no live birds or poultry,
and no hatching eggs from birds or
poultry, shall be imported into the
United States if the birds or poultry (or
the flocks of origin in the case of
hatching eggs) originated from or
transited a region identified in
accordance with 9 CFR 94.6(a) as a
region where any form of HPAI or
Newecastle disease is considered to exist.
As 9 CFR 93.201(a) prohibits
importation of hatching eggs of poultry
that have originated in or transited
regions where these diseases exist other
than the APHIS-defined EU poultry
trade region, we are also amending 9
CFR 93.205(b) to require that the import
certificate state that the hatching eggs
have not been moved through a region
identified in accordance with § 94.6(a)
as a region where any form of HPAI
exists. This statement is already
required on certificates for live poultry
in 9 CFR 93.205(a).

We are also amending paragraphs
(b)(7), (c)(11), and (d)(7) of the
certification requirements for importing
live birds in 9 CFR 93.104 to replace
“previously unused containers” with
“new or appropriately sanitized
packaging materials.” Similarly, we are
amending paragraphs (a) and (b) of 9
CFR 93.205 to make this same change in
the certification requirements for
importing live poultry and hatching
eggs of poultry. This change allows for
more flexible packaging options and
provides additional risk mitigation for
imported poultry and hatching eggs.

Finally, to emphasize that testing for
avian influenza is currently a part of our
routine health certification and
quarantine requirements for imported
birds, we are amending these
requirements in 9 CFR 93.101, 93.104,
and 93.106 to include references to
avian influenza.

7 Federal Register, March 29, 2013 (78 FR 19080—
19085, Docket No. APHIS-2009-0094): http.‘//
www.regulations.gov/#!docketDetail;D=APHIS-
2009-0094.

8 The Administrator, under 9 CFR 93.101(a), may
also allow pet or other birds to transit regions where
any form of HPAI is considered to exist, under
stipulated conditions provided in a permit, when a
determination is made that such importations will
not endanger livestock or poultry health in the
United States.
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Importation of Columbiform Species
From Regions Where HPAI Is
Considered To Exist

As noted above, we reopened the
comment period on the interim rule for
30 days 9 to solicit comments on a
change that would allow live pigeons,
doves, and other Columbiform species
to be imported under certain conditions
to approved establishments from regions
where HPAI is considered to exist. We
considered this change because peer-
reviewed scientific studies 1° have come
to our attention since the publication of
the interim rule establishing that
Columbiform species have a very low
risk of being infected by HPAI viruses.
We have carefully reviewed these
studies and concluded that importation
of such species to approved
establishments would constitute a low
risk of introducing and spreading HPAI
viruses in birds and poultry.

One commenter, a State veterinary
official, stated that there appear to be no
restrictions in the rule on how
Columbiform species are to be housed
and transported within a zone where
HPAI is considered to exist. The
commenter stated that non-
Columbiform species of birds and
poultry could be crated next to
Columbiform species during transport
and be on- and off-loaded from or
within the zones of infection. The
commenter added that even though
Columbiform species from HPAI-
affected regions have a low risk of
becoming infected, those species and
their crates could serve as fomites and
transmit the virus to more susceptible
species of avians if commingled with
them at any point during importation or
quarantine. For this reason, the
commenter requested that we not allow
importation of any Columbiform species
that have been moved through regions
where HPAI is considered to exist.

While it is possible that Columbiform
species could transmit the HPAI virus to
non-Columbiform species via fomites,
we consider our existing risk
mitigations regarding fomites and
commingling sufficient to allow
importation of Columbiform species that
have been moved through regions with
HPAL Title 9 CFR 93.204 establishes
that for the importer to obtain a permit,
he or she must provide information that

9 See footnote 5.

10 Infectious and Lethal Doses of H5N1 Highly
Pathogenic Avian Influenza Virus for House
Sparrows (Passer Domesticus) and Rock Pigeons
(Columbia Livia) ] VET Diagn Invest July 2009 21:
437-445. Pathogenesis and pathobiology of avian
influenza virus infection in birds, M. J. Pantin-
Jackwood and D. E. Swayne, Southeast Poultry
Research Laboratory, Agricultural Research Service,
USDA, Athens, GA 30605.

includes the species, breed, and number
of poultry to be imported and the region
of origin, as well as the mode of
transportation and the route of travel.
APHIS would not issue an import
permit if the conditions of importation
were such that Columbiform species
(and their fomites) from regions
considered to have HPAI were
commingled, quarantined, or otherwise
directly or indirectly exposed at any
point with non-Columbiform species.

However, we acknowledge the
commenter’s concern about
commingling and are adding a provision
to the certificate requirement to 9 CFR
93.205(a) for Columbiform species that
have been moved through regions
considered to have HPAI. Except for the
requirement prohibiting movement
through such regions, Columbiform
species intended for importation into
the United States are subject to all other
certificate requirements listed in 9 CFR
93.205(a) as amended by this document.
The certificate requirement we are
adding to 9 CFR 93.205(a) states that
pigeons, doves, and other Columbiform
species that have originated from or
been moved through regions where
HPAI is considered to exist were moved
and handled under conditions specified
on an import permit ensuring that their
movement and handling involved no
direct or indirect exposure to other
animals, birds, and poultry.

Prohibition on Day-OId Chicks and
Hatching Eggs Transiting Regions Where
HPAI Is Considered To Exist

Three commenters opposed the
prohibition in the interim rule on the
importation into the United States of
day-old chicks and hatching eggs that
have transited regions where HPAI of
any subtype is considered to exist.

One commenter stated that day-old
chicks are commonly flown in sealed
containers between continents and
expressed concern about whether such
chicks would still be eligible for
importation into the United States if the
flight touched down briefly at an airport
in a region considered to have HPAIL
Another commenter noted that EU
regulations allow transit of live poultry,
including day-old chicks and hatching
eggs, through zones under restrictions
for HPAI on the condition that transport
takes place on roads or rail without
unloading or stopping. The commenter
stated that if the day-old chicks are
moved under strictly controlled,
biosecured, and air-conditioned
circumstances, with no need to provide
feed and water during transport, the risk
of their exposure to HPAI is minimal.

We disagree with the commenters
with regard to importing day-old chicks

that have transited regions where HPAI
is considered to exist. Unlike
Columbiform species, day-old chicks of
other poultry species are highly
susceptible to contracting HPAI and
therefore more likely to harbor and
transmit the virus to other birds or
poultry. Water or feed present during
transit may also become contaminated.
Scientific evidence indicates that
secondary spread of avian influenza
viruses mainly occurs through
mechanical transfer of feces from
infected birds, in which the virus may
be present at high concentrations and
may survive for considerable periods,
and that the virus may be spread by
birds, poultry, or other animals not
themselves susceptible to infection
becoming contaminated in transit
through contact with infected birds and
poultry 11 (which is why, as a condition
of entry, Columbiform species will not
be allowed to be commingled with birds
of any other species during transport).
Consequently, there is a significant risk
of day-old chicks contracting HPAI if
they are moved through regions where
HPAI is considered to exist en route to
the United States.

While we consider movement of day-
old chicks through regions affected by
HPAI to pose an unacceptable import
risk, we acknowledge that hatching eggs
can be moved through regions affected
by HPAI at a sufficiently low level of
risk if we determine that the controlling
authority of that region has instituted
sufficient risk mitigation measures.
Accordingly, in a March 2013 final
rule 12 that recognized 25 Member States
of the EU as the APHIS-defined EU
poultry trade region, we amended the
regulations to allow the importation of
hatching eggs that have transited a zone
restricted for HPAI within that region.
Given the control measures that are
uniformly and effectively enforced by
the EU, the risk of exposure of hatching
eggs to HPAI while transiting zones
within the APHIS-defined EU poultry
trade region is very low as long as all
measures in the import permit issued by
APHIS are followed and the shipment is
sealed by the veterinary competent
authority. All hatching eggs must be
quarantined from time of arrival at the
port of entry until hatched as required
in 9 CFR 93.209, and the poultry from
such eggs will remain quarantined for
not less than 30 days following
hatching. During their quarantine, eggs
for hatching and poultry from such eggs
will be subject to any inspections,

11 World Organization for Animal Health, Draft
Report of the Meeting of the OIE Ad Hoc Group on
Avian Influenza, Paris, 12—14 November 2003.

12 See footnote 7.
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disinfections, and tests as may be
required by APHIS to determine their
freedom from HPAI and other
communicable diseases of poultry.
Otherwise, hatching eggs that have
originated from any region affected with
HPAI will remain prohibited from
importation to the United States.

Prohibitions on Birds Vaccinated for
Avian Influenza

The interim rule prohibited imports of
live poultry that have been vaccinated
for H5 or H7 subtypes of avian
influenza, as well as imports of day-old
chicks and hatching eggs that have been
vaccinated or have originated from birds
or poultry vaccinated with those
subtypes.

Several commenters opposed the
import prohibitions we placed on HPAI-
vaccinated poultry and hatching eggs.

Two commenters representing the
domestic egg industry stated that
vaccination for HPAI can be part of an
effective disease control program and,
for this reason, requested that we
reconsider our prohibition on
importation of egg layer hatching eggs
from vaccinated poultry.

We are making no changes to our
prohibition on importation of hatching
eggs from poultry vaccinated for HPAL
We noted in the interim rule that
vaccination could mask the presence of
infection in imported poultry and that
vaccinated poultry and hatching eggs
would have antibodies to serotypes H5
or H7 detectable during quarantine or
routine surveillance. The presence of
antibodies in imported poultry and
hatching eggs could result in
uncertainty as to whether the antibodies
originated from vaccination or exposure
to HPAI serotypes.

Another commenter stated that
diagnostic testing could distinguish
antibodies in vaccinated poultry from
those acquired from exposure to the
HPAI virus, thus eliminating
uncertainty as to whether the poultry
acquired avian influenza antibodies
through vaccination or through natural
exposure to the virus.

We are making no changes in
response to the comment. We
acknowledge that diagnostic methods
exist that can distinguish those
antibodies created by natural exposure
to the virus from those created through
vaccination. However, this process,
known as DIVA (differentiation of
infected from vaccinated animals), has
not been sufficiently validated in the
field or across avian species.

Another commenter suggested that
prohibiting the importation of hatching
eggs from vaccinated poultry is
unnecessary because embryos infected

with lethal strains of HPAI typically die
prior to hatching.

We are making no changes based on
this information. It is true that
transmission of lethal strains of avian
influenza via hatching eggs to other
birds would be unlikely if the embryos
die and fail to hatch. However, broken,
contaminated eggs may possibly infect
chicks inside the incubator because live
virus can be recovered from the eggshell
and internal egg contents.

Another commenter opposing the
vaccination prohibitions on poultry and
hatching eggs noted that other countries
sometimes use vaccination to help
control H5 and H7 strains of low
pathogenic avian influenza (LPAI). The
commenter added that APHIS approved
use of such vaccines to control a 2002
outbreak of H7N2 LPAI in Virginia.

We are making no changes based on
this comment. Emergency vaccination
for some avian influenza subtypes may
be necessary to control outbreaks if
administered under specific conditions
and under direct control of veterinary
authorities. However, we would not
likely allow the export of such
emergency vaccinated poultry from the
United States, nor would we allow the
importation of poultry vaccinated for
avian influenza due to the vaccination-
related issues discussed above. Only if
we were to incorporate the use of
vaccinations for H5 and H7 subtypes of
avian influenza as routine practice
would we reconsider modifying
restrictions on the importation of most
classes of poultry that have been
vaccinated.

Two commenters representing
organizations affiliated with U.S. zoos
indicated that they import live birds and
hatching eggs from throughout the
world for the purposes of species
preservation and scientific study. They
stated that the import prohibition on
live birds and hatching eggs vaccinated
for avian influenza would adversely
affect their ability to import live,
zoological birds from other countries.
The commenters noted that some
foreign zoos already vaccinate
zoological birds with avian influenza
vaccines as part of their own
government programs. The commenters
added, however, that their member zoos
and other facilities maintain extensive
biosecurity and quarantine protocols to
ensure that any animal entering their
collections is examined and kept in
secure facilities to contain any potential
disease threat. They stated that, as a
result, the risk of introducing HPAI into
the United States through such birds is
low and asked that we allow
importation of zoological birds under
such protocols.

We agree with these commenters and
are amending 9 CFR 93.104(b)(4) in this
final rule to allow live, zoological avians
(including some species we define as
‘poultry’) that have been vaccinated for
H5 or H7 subtypes of avian influenza to
be imported to approved facilities. In
this limited exception, such avians may
be imported under specific permit
restrictions if they are part of an official
program using vaccine products
approved and used under the
supervision of the veterinary authorities
of the exporting country and under
specific conditions as determined by the
Administrator and included in the
import permit. The avians will also be
required to be exported with permanent
individual identification and meet other
certification or entry requirements,
including official testing and quarantine
on arrival to the United States.

Restrictions on Imports of Bird and
Poultry Carcasses, Meat, and Products
From Regions Where HPAI Is
Considered To Exist

In the interim rule, most of the
Newcastle disease-related provisions in
9 CFR 94.6(b) governing importation of
bird and poultry carcasses, and parts or
products of carcasses, were also applied
to importation of those items from
regions where HPAI is considered to
exist. Historically, nearly all foreign
regions where HPAI is considered to
exist have also been regions where
Newcastle disease has existed, so until
the interim rule was published, the
provisions for Newcastle disease were
being applied de facto to HPAI In the
interim rule, we specifically revised
those provisions to cover HPAI
independent of Newcastle disease. The
increasing number of outbreaks of HPAI
worldwide has increased the likelihood
that the disease could emerge in a
region where Newcastle disease has
never existed and pose a risk to the
United States through the importation of
birds, poultry, or bird or poultry
products from that region.

While the interim rule specifically
applied most of the import provisions
for Newcastle disease to HPAI, it did not
apply those in 9 CFR 94.6(b)(1)
regarding game birds, which state that
carcasses of game birds, if eviscerated
with heads and feet removed, may be
imported from regions where Newcastle
disease is considered to exist. We stated
in the interim rule that we would
consider comments on whether we
should apply the same conditions to
importation of carcasses of game birds
from regions with HPAL

A commenter stated that the interim
rule fails to provide science-based
information to show that the restrictions
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in the regulations sufficiently mitigate
either Newcastle disease or HPAI in
game birds. The commenter noted that
Newcastle disease virus can be found in
all parts of the carcass, and that removal
of the head, feet, and viscera is
insufficient to prevent introduction of
the virus into the United States. The
commenter suggested that we remove
the Newcastle disease-based game bird
provisions from the existing regulations
and not extend those provisions to
apply to game birds from HPAI regions.

We are making no changes based on
the comment. Our experience has
shown the disease risk to domestic birds
and poultry to be minimal from
allowing entry of hunter-harvested
carcasses of game birds, intended only
for personal consumption and with
head, feet, and viscera removed, from
regions where Newcastle disease is
considered to exist.1® The number of
carcasses imported from such regions
historically has been very small and the
carcasses are prohibited from entering
into commercial channels. However, we
continue to evaluate the potential risk to
domestic birds and poultry from
allowing entry of hunter-harvested
carcasses of game birds from regions
where HPALI is considered to exist. If we
determine that entry of such carcasses
from regions with HPAI can occur with
sufficient mitigation of risk, we will
publish our determination in a future
rulemaking. We note that we consider
game bird carcasses for personal
consumption to be distinct from game
bird trophies, which unlike carcasses
are allowed entry into the United States
from regions affected by HPAI because
we require the trophies to be consigned
directly under official seal to approved
establishments for processing.14

An organization representing
scientists and others who import
ornithological specimens for scientific
study opposed our decision to restrict
the importation of bird and poultry
carcasses, parts, and products from
regions where HPAI is considered to
exist. The commenter stated that some
strains of avian influenza considered to
be highly pathogenic based on their

13 Importation of such carcasses is also subject to
verification of the import documentation by a U.S.
Fish and Wildlife Service (FWS) officer.
Information on FWS requirements for bringing
game birds can be found at: http://www.fws.gov/le/
hunting.html.

14 Requirements for importing bird trophies from
regions where Newcastle disease or HPAI is
considered to exist are addressed in 9 CFR 95.17.
Such trophies do not require an import permit but
are required to be moved under official seal to
approved establishments. Entry requirements for
bird trophies imported from regions free of
Newcastle disease and HPAI are addressed in 9 CFR
95.16.

molecular characteristics do not present
signs of virulence in infected poultry.
The commenter suggested that
restrictions could be lifted from an
HPAI-affected region if diagnostic tests
of the avian influenza strain show no
signs of virulence.

We are making no changes to this
final rule in response to the comment.
It is our determination that virulence
cannot be adequately ruled out through
testing or a lack of observed symptoms
in a population of birds or poultry. H5
and H7 strains of avian influenza can
have widely varying pathogenic effects
on different populations of birds or
poultry and are subject to mutations that
can change them into virulent strains.
However, we note that provisions exist
for the importation of ornithological
specimens for scientific study.
Paragraph (b)(2) of § 94.6 allows
carcasses, or parts or products of
carcasses, of poultry, game birds, and
other birds to be imported for
consignment to any museum,
educational institution, or other
establishment which has provided the
Administrator with evidence that it has
the equipment, facilities, and
capabilities to store, handle, process, or
disinfect such articles so as to prevent
the introduction or dissemination of
Newcastle disease or HPAI into the
United States, and which is approved by
the Administrator.

A consumer safety organization
objected to the interim rule, stating that
it was concerned that the rule lifts
import restrictions APHIS had placed
on all poultry products from regions
where HPAI is considered to exist,
particularly the People’s Republic of
China.

The interim rule did not lift import
restrictions on poultry products from
any region where HPAI is considered to
exist. On the contrary, the interim rule
applied the restrictions in 9 CFR 94.6(b)
for unprocessed carcasses and parts or
products of unprocessed carcasses of
poultry or other birds from regions
where Newcastle disease is considered
to exist to regions where HPAI is
considered to exist. These items are not
eligible for import except when deemed
appropriate by APHIS for scientific,
educational, or research purposes, and
must undergo processing conditions
that ensure destruction of these viruses,
if present. Carcasses of poultry or other
birds that originated in a region
considered to be free of Newcastle
disease and HPAI, but that are
processed (cut, packaged, or other
processing) in a region where Newcastle
disease or HPAI is considered to exist,
are only eligible for import if they have
been cooked or otherwise processed in

such a way as to ensure destruction of
Newcastle disease and avian influenza
viruses, and if the processing
establishments from which they come
satisfy all the requirements in 9 CFR
94.6(b)(5). In deciding whether to
approve a processing establishment, we
determine the establishment’s
compliance with APHIS animal health
requirements and the United States
Department of Agriculture (USDA) Food
Safety and Inspection Service (FSIS)
evaluates the exporting region’s
processing methods for products for
human consumption under the Poultry
Products Inspection Act. If the
processing establishments of any
country or region do not meet both
APHIS and FSIS requirements, those
establishments are not permitted to
export bird and poultry meat and
products to the United States.

Cooking and Egg Pasteurization
Requirements

Prior to the interim rule, we required
in 9 CFR 94.6(b) that cooked carcasses,
parts, or products of poultry or other
birds from regions considered to have
Newcastle disease “have a thoroughly
cooked appearance throughout.” Based
on our review of OIE recommendations,
we revised our cooking requirements to
be more effective against both HPAI and
Newcastle disease viruses. Accordingly,
in the interim rule, we amended 9 CFR
94.6(b)(4) to establish a single standard
stating that the articles must be cooked
to a minimum internal temperature
throughout of 74 °C (165 °F). This
requirement replaced the previous
standard that required confirmation by
an inspector that the poultry appeared
to be thoroughly cooked.

Four commenters disagreed with our
establishment of a single cooking
standard. One stated that application of
any of the appropriate OIE cooking
standards will result in products with
negligible disease risk. Another
commenter agreed, adding that cooking
with the intention of eliminating avian
influenza viruses is dependent on both
cooking temperature and time. Another
commenter noted that there may be
certain products where heating to 74 °C
is not sufficient and that for those
products additional cooking standards
might need to be considered. A
commenter also requested that APHIS
apply the cooking requirement only to
imported bird and poultry products
intended for consumption and not to
products imported for scientific
purposes, which have their own heat
treatment requirements.

The cooking regulations we
established in the interim rule are
intended to simplify the cooking
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process by mitigating the risks of HPAI
and Newcastle disease viruses in cooked
poultry products under a single
standard. We have determined that a
cooking temperature of 74 °C is
sufficient to mitigate both viruses. If we
determine that the regulations need to
be amended to allow alternative
processing standards in products
intended for consumption or scientific
purposes, we will consider that change
in a future rulemaking. We will also
consider alternative cooking and heat
treatment approaches that are
scientifically supportable and meet
international standards. We will work
with industry and researchers to
validate other standards and welcome
specific information to help us develop
such standards. We will also harmonize
procedures with FSIS to verify that their
public health standards are also suitable
for inactivating HPAI and Newcastle
disease viruses.

Two commenters asked that we also
include OIE egg pasteurization
standards in the regulations.

We do not consider it necessary to
include such standards in the
regulations. As with poultry meat and
products, APHIS currently applies
international standards for egg products
that are validated by USDA researchers
and harmonizes its procedures with
FSIS whenever possible.

Cooked Poultry Meat in Passenger
Baggage

One commenter noted that the
changes to the interim rule do not
provide clear guidance on the
importation requirements for cooked
poultry meat entering the United States
in passenger baggage. The commenter
stated that if APHIS intends to apply the
cooking requirement that we included
in the interim rule, then we should
specify whether this requirement
applies only to commercially imported
poultry meat and poultry products,
including table eggs, or whether it also
extends to cooked poultry meat in
passenger baggage.

On the same subject, another
commenter disagreed with how we
implemented the change in the interim
rule to the cooking regulations, which
requires official certification stating that
the proper cooking temperature had
been applied to accompany all cooked
carcasses, parts, or products of poultry
or other birds entering the United States
from regions where Newcastle disease
or HPAI is considered to exist. The
commenter stated that we did not
adequately inform Department of
Homeland Security, Customs Border
and Protection (CBP) inspectors or the
traveling public about this change,

resulting in disruptions at ports of entry
as CBP officials were not adequately
prepared to manage the large quantity of
uncertified cooked poultry meat and
eggs seized in passenger baggage as a
result of enforcement of the interim
rule. To address this situation, a
commenter representing an
international restaurant chain requested
that we amend the cooking regulations
in 9 CFR 94.6(b)(6) to include an
exception for perishable cooked poultry
products intended for personal
consumption in passenger baggage.

After we published the new cooking
regulations, we recognized that it was
impractical to require passengers
entering the country to produce a
cooking certificate for non-commercial
quantities of perishable, thoroughly
cooked poultry intended for personal
consumption. We determined from
experience that such importations pose
an insignificant risk to domestic birds
and poultry. Accordingly, we published
in the APHIS Animal Products Manual
a directive 15 that CBP inspectors may
permit entry of cooked and perishable
poultry products for personal
consumption if, in the view of the
inspector, the products appear to be
thoroughly cooked throughout. If the
products do not appear in the
inspector’s determination to be
thoroughly cooked or intended for
personal consumption, entry of the
product will be denied. We believe that
this directive is reliable since we allow
inspectors in other cases to draw on
their experience and judgment to
determine whether a product is
sufficiently processed to minimize risk.
Accordingly, we will proceed with this
directive but we plan to include this
exception for cooked poultry in the
regulations in the future.

Table Eggs From Regions Where HPAI Is
Considered To Exist

One commenter noted that while the
interim rule clearly explained how we
changed the regulations for importing
poultry products and byproducts from
regions where HPAI is considered to
exist, the regulations provide no clear
guidance as to whether this change
applies to table eggs and egg products
(other than hatching eggs) from such
regions.

In the interim rule, we made no
changes to 9 CFR 94.6(c), which lists
import requirements for table eggs from
regions where Newcastle disease is
considered to exist. We solicited
comments in the interim rule on

15 http://www.aphis.usda.gov/import_export/
plants/manuals/ports/downloads/apm.pdf. See
footnote 1, Table A-1-10.

whether a targeted testing program for
HPAI in egg flocks in foreign regions is
advisable and how such a program
might be designed to provide a
statistically valid testing regimen. We
noted that those who wish to comment
on this issue should also review a final
rule we published in the Federal
Register on April 22, 2009
(“Importation of Table Eggs From
Regions Where Exotic Newcastle
Disease Exists,” Docket No. APHIS—
2007-0014; 74 FR 18285—-18288). That
document amended 9 CFR 94.6(c) to
include a protocol for targeted
Newcastle disease testing of a
statistically valid sample of dead, dying,
and cull birds. It would also be possible
to create such a targeted testing program
for HPAI, although the sample sizes,
type of tests, and other technical details
would vary. In the future, we intend to
use the same process to develop
regulations for importation of table eggs
from HPAI regions, beginning with a
risk assessment that reviews the testing
options. This assessment would be
made available for public comment.

However, we are adding language to
§94.6 (c) to clarify that table eggs from
HPAI regions are prohibited from
importation, except by APHIS permit to
approved establishments for breaking
and pasteurization, for scientific,
educational, or research purposes, or for
other purposes determined by the
Administrator, provided that the eggs
have been cooked, processed, or
otherwise handled in a manner that will
prevent the introduction of both
Newcastle disease and HPAI into the
United States.

Three commenters recommended that
APHIS consider adopting provisions of
the Secure Egg Supply (SES) plan for
imports of poultry and egg products to
the United States, and one commenter
recommended that we modify 9 CFR
94.6(c) to require exporting countries to
implement systems equivalent to the
SES plan as a condition for continuing
exports to the United States should
those countries have HPAI outbreaks.
The SES plan implements levels of
heightened biosecurity, additional
testing, and other emergency measures
during a disease outbreak.

We believe that the adoption of such
broad emergency measures in this
context is not necessary. Incorporating
provisions of the SES plan into general
guidance under normal trade conditions
is unnecessary and would be potentially
burdensome to domestic egg producers.

Additional Treatments for Research
Specimens

A commenter interested in the
scientific study of birds asked that we
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make it easier to access approved
treatment methods that are currently
established as conditions for obtaining
an import permit and requested that we
make such information available on the
APHIS Web site.

For specific information regarding
approved treatment methods, please
contact National Import Export Services
at (301) 851-3300, or send an email to
AskNCIE.Products@aphis.usda.gov. A
search engine listing approved
establishments where such treatment
methods are administered is available
online at: https://
vsapps.aphis.usda.gov/vsps/public/
AESearch.do?method=unspecified.

The same commenter requested that
we also consider another process for
importing untreated material of avian
origin, noting that current treatment
requirements somewhat degrade
materials intended for research and
asked that we consider establishing a
procedure for pre-import testing of the
material in a laboratory and with
methods equivalent to those used by
USDA labs.

We welcome scientific information
that supports other processes for testing,
handling, and importing untreated avian
material in such a manner that
minimizes the risk of introducing HPAI
or other avian diseases. Other
procedures will be considered in the
future on a case-by-case basis.

Regionalization

Two commenters, including an
official representing the EU, stated that
APHIS uses the term “‘region” to refer
only to the whole territory of a country
and not to a part of a country, and
recommended that we include
regionalization as part of our regulations
to be in line with OIE recommendations.

We currently recognize regions that
span countries and parts of countries for
animal disease control purposes and
which are based on geographic
considerations instead of national
boundaries, as recommended by the
OIE. In the past, APHIS has removed
from that list several subnational
regions consisting of either single or
several administrative units or groups
within the EU that were affected by
HPAI H5N1.16

Disease Terms

A commenter questioned our use of
the term “exotic” in conjunction with
“Newcastle disease,” noting that it does

16 The subnational regions removed include areas
within Denmark and France (July 21, 2008);
Germany (June 5, 2009 and September 23, 2009);
Poland (June 5, 2009); United Kingdom (September
23, 2009); Hungary (September 24, 2009); and the
Czech Republic and Sweden (November 10, 2010).

not conform to OIE usage, and also
requested that we replace the term
“European fowl plague” with “highly
pathogenic avian influenza’ in our
regulations, noting that the latter term is
more in line with international usage.

APHIS agrees with the commenter’s
suggestions. In another rulemaking,?
we have since removed the word
“exotic” from references to Newcastle
disease and replaced the terms ““fowl
pest” and “fowl plague” with “highly
pathogenic avian influenza.”” The word
“exotic” is no longer a useful
description of Newcastle disease, and
the terms “fowl pest” and “fowl plague”
predate identification of the avian
influenza virus and are no longer
commonly used in scientific discourse.
This change is consistent with our
previous efforts to replace these
outdated terms in other parts of our
regulations and reflects OIE
terminology.

Other Changes

We are making other changes to the
regulations to provide readers with
additional information about terms we
use in the regulations. We are adding a
definition of approved establishment to
9 CFR 94.0. This term refers to
establishments authorized by APHIS for
the receipt and handling of restricted
imported animal carcasses, trophies,
products, and byproducts. We are
adding this term in order to distinguish
such establishments from ‘“processing
establishments” that process meat, fish,
and poultry intended for human
consumption. We are also adding a
definition of commercial birds to 9 CFR
94.0 in order to distinguish birds
imported for resale, breeding, public
display, or any other purpose from birds
imported for zoological or research
purposes, performing or theatrical
purposes, and as pets. In addition, we
are adding a similar definition for
commercial poultry to 9 CFR 93.200 and
94.0 to distinguish such poultry from
other types recognized in the
regulations. We are also revising the
definition of highly pathogenic avian
influenza in 9 CFR 94.0 to harmonize it
with OIE standards and adding that
definition to 9 CFR 93.100, 93.200, and
95.1, as we now use that term in those
regulations. We are adding a definition
of quarantine facility to 9 CFR 93.100 of
Subpart A—Birds and 9 CFR 93.200 of
Subpart B—Poultry because we include
requirements for quarantine facilities in
those subparts but provide no definition
of the term.

We are also amending the list of
disease agents (anthrax, foot-and-mouth

17 See footnote 7.

disease, and rinderpest) in 9 CFR 95.3
to clarify that importation of byproducts
taken or removed from any animal
affected with Newcastle disease or HPAI
are specifically prohibited. Under
amended 9 CFR 95.17 we will allow
products such as bird trophies from
HPAI regions to be consigned directly to
an approved establishment, as is
currently the case with bird trophies
from regions with Newcastle disease.
Such trophies consigned directly to an
approved establishment do not require
an import permit. Therefore, we are
removing 9 CFR 95.41 from the
regulations because the import permit
required in that section specifically for
bird trophies from HPAI regions is no
longer necessary.

Finally, we are correcting an incorrect
reference in § 94.6. Currently, paragraph
(c)(3) states the requirements for the
importation of eggs for scientific,
educational, or research purposes and
that the eggs must be accompanied by
a permit obtained from APHIS in
accordance with paragraph (f) of that
section. Paragraph (f) was removed in a
prior rulemaking and the instructions
for obtaining a permit are currently
contained in paragraph (d). We are
correcting that reference.

Addition of Bhutan to the List of
Regions in Which HPAI Is Considered
To Exist

We are also announcing that we have
added Bhutan to the list of regions
referenced in 9 CFR 94.6(a)(2)(i) in
which HPAI is considered to exist
because we have determined that HPAI
exists in commercial birds or poultry in
the country based on veterinary reports
of disease outbreaks.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule, with the changes discussed in this
document.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find good cause for making this rule
effective less than 30 days after
publication in the Federal Register. The
interim rule adopted as final by this rule
became effective on January 24, 2011.
This rule relieves a restriction in the
interim rule that prohibits the import of
birds vaccinated for avian influenza
subtypes H5 or H7 by permitting the
import of vaccinated zoological birds to
approved facilities under controlled
conditions. This rule also relieves a
restriction that prohibits the importation
of HPAl-resistant pigeons, doves, and
other Columbiform species by
permitting the import of such species,
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under permit and controlled conditions,
from regions where HPAI is considered
to exist. Therefore, the Administrator of
the Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

We have prepared an economic
analysis for this rule. The economic
analysis, which is summarized below,
examines the potential economic effects
of this rule on small entities, as required
by the Regulatory Flexibility Act. Copies
of the full analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

To prevent the introduction of HPAI
into the United States, APHIS published
an interim rule that amended the
regulations in 9 CFR parts 93, 94, and
95 to prohibit or restrict the importation
of birds and poultry products from
regions where HPAI exists. APHIS is
adopting the rule with changes: The
final rule will allow the importation of
live zoological birds vaccinated for
HPAI under controlled conditions to
approved facilities and allow the
importation of pigeons, doves, and other
Columbiform species resistant to HPAI
under permit and controlled conditions
from regions where HPAI is considered
to exist.

Because of the substantial overlap
between existing restrictions to prevent
the importation of articles that could
introduce Newcastle disease and the
new restrictions to prevent the
importation of articles that could
introduce HPAI, this final rule is not
expected to have significant economic
impacts on small entities. The rule will
benefit U.S. poultry and egg producers
by protecting domestic flocks against
the introduction of HPAI Consumers
and importers will not be significantly
affected by any changes in imports that
may result because of the rule, as
poultry and poultry product imports are
minor compared to domestic
production. Compliance costs will be
incurred only with respect to imports
from regions where HPAI is discovered
and there are no existing restrictions for
HPAI or Newecastle disease.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has

determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Has no retroactive
effect and (2) does not require
administrative proceedings before
parties may file suit in court challenging
this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0245 (formerly 0579-0367).

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851-2727.

List of Subjects
9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

9 CFR Part 95

Animal feeds, Hay, Imports,
Livestock, Reporting and recordkeeping
requirements, Straw, Transportation.

Accordingly, the interim rule
amending 9 CFR parts 93, 94, and 95
that was published at 76 FR 4046—4056
on January 24, 2011, is adopted as a
final rule with the following changes:

PART 93-IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2. Section 93.100 is amended by
adding, in alphabetical order,
definitions of highly pathogenic avian
influenza (HPAI) and quarantine facility
to read as follows:

§93.100 Definitions.

Highly pathogenic avian influenza
(HPAI). Highly pathogenic avian
influenza is defined as follows:

(1) Any influenza virus that kills at
least 75 percent of eight 4- to 6-week-
old susceptible chickens within 10 days
following intravenous inoculation with
0.2 mL of a 1:10 dilution of a bacteria-
free, infectious allantoic fluid or
inoculation of 10 susceptible 4- to 8-
week-old chickens resulting in an
intravenous pathogenicity index (IVPI)
of greater than 1.2;

(2) Any H5 or H7 virus that does not
meet the criteria in paragraph (1) of this
definition, but has an amino acid
sequence at the haemagglutinin cleavage
site that is compatible with highly
pathogenic avian influenza viruses; or

(3) Any influenza virus that is not an
H5 or H7 subtype and that kills one to
five out of eight inoculated chickens
and grows in cell culture in the absence
of trypsin within 10 days.

* * * * *

Quarantine facility. A USDA facility,
or a private facility approved by APHIS,
for the secure housing of imported
birds, poultry, or other animals for
specified periods.

m 3. Section 93.101 is amended as
follows:

m a. In paragraph (a), by revising the last
sentence;

m b. In paragraph (c)(4)(i), by adding the
words “highly pathogenic avian
influenza,” before the words “Newcastle
disease”;

m c. In paragraph (g)(2), by adding the
words “highly pathogenic avian
influenza and”” before the words
“Newecastle disease”’;

m d. By revising footnote 7;

m e. In paragraph (g)(3), by adding the
words “highly pathogenic avian
influenza and”” before the words
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“Newcastle disease” the first and
second time they appear, and by adding
the words “highly pathogenic avian
influenza or”” before the words
“Newcastle disease” the third and
fourth time they appear; and
m f. In paragraph (g)(4), by adding the
words “‘highly pathogenic avian
influenza and” before the words
“Newcastle disease”.

The revisions read as follows:

§93.101 General prohibitions; exceptions.

(a) * * * Unless otherwise indicated
in the regulations, no live birds, and no
hatching eggs from birds, shall be
imported into the United States if the
birds have originated from a region
referenced in § 94.6(a) of this subchapter
where highly pathogenic avian
influenza or Newcastle disease is known
to exist in commercial poultry
populations, have transited highly
pathogenic avian influenza- or
Newcastle disease-affected regions, or
have been vaccinated for the H5 or H7

subtype of avian influenza.
* * * * *

7 Such tests are conducted according
to protocols for highly pathogenic avian
influenza and Newcastle disease which
are available upon request from the
Administrator.

m 4. Section 93.104 is amended as
follows:

m a. In paragraphs (b)(2) and (b)(3), by
adding the words “highly pathogenic
avian influenza,” before the word
“chlamydiosis”;

m b. By revising paragraph (b)(4);

m c. In paragraph (b)(5), by adding the
words “‘highly pathogenic avian
influenza or” before the words
“Newcastle disease”’;

m d. In paragraph (b)(6), by adding the
words “originated from or”” before the
words “‘been moved through a region
identified in accordance with § 94.6(a)
of this subchapter as a region where
highly pathogenic avian influenza
exists;”’;

m e. In paragraph (b)(7), by removing the
words “previously unused containers”
and adding the words “new or
appropriately sanitized packaging
materials” in their place;

m f. In paragraphs (c)(3) and (c)(4), by
adding the words “highly pathogenic
avian influenza,” before the word
“chlamydiosis”’;

m g. In paragraph (c)(6), by adding the
words “highly pathogenic avian
influenza or” before the words
“Newecastle disease”’;

m h. In paragraph (c)(7), by adding the
words “originated from or”’ before the
words ‘“been moved through a region
identified in accordance with § 94.6(a)

of this subchapter as a region where
highly pathogenic avian influenza
exists;”’;
m i. In paragraph (c)(11), by removing
the words “previously unused
containers” and adding the words “new
or appropriately sanitized packaging
materials” in their place;
m j. In paragraphs (d)(3) and (d)(4), by
adding the words “highly pathogenic
avian influenza,” before the word
“chlamydiosis”’;
m k. In paragraph (d)(5), by adding the
words “highly pathogenic avian
influenza or” before the words
“Newcastle disease”; and
m |. In paragraph (d)(7), by removing the
words “previously unused containers”
and adding the words “new or
appropriately sanitized packaging
materials” in their place.

The revision reads as follows:

§93.104 Certificate for pet birds,
commercial birds, zoological birds, and
research birds.

* * * * *

(b) * % %

(4) That the birds have not been
vaccinated with a vaccine for the H5 or
H7 subtype of avian influenza; however,
zoological birds that have been
vaccinated for avian influenza subtypes
H5 or H7 as part of an official program,
using vaccine products approved and
used under supervision by the
veterinary authorities of the exporting
country, may be imported under
specific conditions as determined by the
Administrator and specified in an
import permit. Such birds must be
exported with permanent individual
identification and meet the other
requirements for entry under this part,
and will be subject to official testing and
quarantine on arrival to the United
States.

* * * * *

m 5. Section 93.106 is amended as
follows:
m a. In paragraph (b)(3), by adding the
words “highly pathogenic avian
influenza and”’ before the words
‘“Newcastle disease”’;
m b. In paragraph (c)(3)(ii)(E), by
revising the last sentence;
m c. In paragraphs (c)(5)(iii)(A)(14) and
(c)(5)(iii)(A)(17), by adding the words
“highly pathogenic avian influenza or”
before the words ‘““Newcastle disease”’;
and
m d. In paragraphs (c)(5)(iii)(B)(4) and
(c)(5)(iii)(B)(5), by adding the words
“highly pathogenic avian influenza or”
before the words ‘“Newcastle disease”.
The revision reads as follows:

§93.106 Quarantine requirements.
* * * * *

(E) * * * If Newcastle disease or
highly pathogenic avian influenza is
found or detected among any birds in
quarantine, all birds in the facility shall
be destroyed or refused entry and the
entire facility shall be thoroughly
cleaned and then disinfected as directed
under the supervision of an inspector.

* * * * *

m 6. Section 93.200 is amended by
adding, in alphabetical order,
definitions of commercial poultry,
highly pathogenic avian influenza
(HPAI), and quarantine facility to read
as follows:

§93.200 Definitions.

* * * * *

Commercial poultry. Chickens, doves,
ducks, geese, grouse, guinea fowl,
partridges, pea fowl, pheasants, pigeons,
quail, swans, and turkeys (including
eggs for hatching) which are imported
for resale, breeding, public display, or

any other commercial purpose.
* * * * *

Highly pathogenic avian influenza
(HPAI). Highly pathogenic avian
influenza is defined as follows:

(1) Any influenza virus that kills at
least 75 percent of eight 4- to 6-week-
old susceptible chickens within 10 days
following intravenous inoculation with
0.2 mL of a 1:10 dilution of a bacteria-
free, infectious allantoic fluid or
inoculation of 10 susceptible 4- to 8-
week-old chickens resulting in an
intravenous pathogenicity index (IVPI)
of greater than 1.2;

(2) Any H5 or H7 virus that does not
meet the criteria in paragraph (1) of this
definition, but has an amino acid
sequence at the haemagglutinin cleavage
site that is compatible with highly
pathogenic avian influenza viruses; or

(3) Any influenza virus that is not an
H5 or H7 subtype and that kills one to
five out of eight inoculated chickens
and grows in cell culture in the absence
of trypsin within 10 days.

* * * * *

Quarantine facility. A USDA facility,
or a private facility approved by APHIS,
for the secure housing of imported
birds, poultry, or other animals for
specified periods.

* * * * *

m 7. Section 93.201 is amended as
follows:
m a. In paragraph (a), by revising the last
sentence of the paragraph; and
m b. By adding paragraph (e).

The revision and addition read as
follows:
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§93.201 General prohibitions; exceptions.

(a) * * * Unless otherwise indicated
in the regulations, no live poultry, and
no hatching eggs from poultry, shall be
imported into the United States if the
poultry have originated from a region
referenced in § 94.6(a) of this subchapter
where highly pathogenic avian
influenza or Newcastle disease is known
to exist in commercial poultry
populations, have transited highly
pathogenic avian influenza- or
Newcastle disease-affected regions, or
have been vaccinated for the H5 or H7
subtype of avian influenza.

* * * * *

(e) Pigeons, doves, and other
Columbiform species that have
originated from or transited regions
where highly pathogenic avian
influenza is considered to exist may be
imported into the United States under
permit and controlled conditions to
approved establishments subject to all

applicable requirements in this part.
* * * * *

m 8. Paragraphs (a) and (b) of § 93.205
are revised to read as follows:

§93.205 Certificate for live poultry and
hatching eggs.

(a) Live poultry. (1) All live poultry,
except eggs for hatching, offered for
importation from any region of the
world shall be accompanied by a
certificate stating that such poultry and
their flock or flocks of origin were
inspected on the premises of origin
immediately before the date of
movement from such region and that
they were then found to be free of
evidence of communicable diseases of
poultry. The certificate shall also state
that, as far as it has been possible to
determine, during the 90 days prior to
movement, the poultry were not
exposed to communicable diseases of
poultry and the premises were not in
any area under quarantine. The
certificate shall also state that the
poultry have not been vaccinated with
a vaccine for the H5 or H7 subtype of
avian influenza. The certificate shall
also state that the poultry have been
kept in the region from which they are
offered for importation since they were
hatched, or for at least 90 days
immediately preceding the date of
movement, that the poultry have not
originated from or have been moved
through a region referenced in § 94.6(a)
of this subchapter as a region where any
form of highly pathogenic influenza
exists, and that, as far as it has been
possible to determine, no case of highly
pathogenic avian influenza or Newcastle
disease occurred on the premises where
such poultry were kept, or on adjoining

premises, during that 90-day period.
The certificate must also state that the
birds were placed into new or
appropriately sanitized packaging
materials at the premises from which
the birds were to be exported.

(2) Live poultry certificates
accompanying pigeons, doves, and other
Columbiform species that have
originated from or been moved through
regions where highly pathogenic avian
influenza is considered to exist must
additionally state that the Columbiform
species have been moved and handled
under conditions specified on the
import permit ensuring that their
movement and handling involved no
direct or indirect exposure to other
animals, birds, and poultry.

(b) Hatching eggs. All eggs for
hatching offered for importation from
any part of the world shall be
accompanied by a certificate stating that
the flock or flocks of origin were found
upon inspection to be free from
evidence of communicable diseases of
poultry, the hatching eggs are from
poultry that have not been vaccinated
with a vaccine for the H5 or H7 subtype
of avian influenza, that during the 90
days prior to movement, the flock or
flocks of origin were not exposed to
communicable diseases of poultry and
the premises were not in any area under
quarantine, and that the hatching eggs
and the flock or flocks of origin have not
originated in or been moved through a
region referenced in accordance with
§94.6(a) of this subchapter as a region
where any form of highly pathogenic
avian influenza exists. The certificate
must also state that the hatching eggs
were placed into new or appropriately
sanitized packaging materials at the
premises from which the hatching eggs

were to be exported.
* * * * *

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, NEWCASTLE
DISEASE, HIGHLY PATHOGENIC
AVIAN INFLUENZA, AFRICAN SWINE
FEVER, CLASSICAL SWINE FEVER,
SWINE VESICULAR DISEASE, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

m 9. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

m 10. Section 94.0 is amended as
follows:

m a. By adding, in alphabetical order,
definitions of approved establishment,

commercial birds, and commercial
poultry; and
m b. By revising the definition of highly
pathogenic avian influenza.

The additions and revision read as
follows:

§94.0 Definitions.
*

* * * *

Approved establishment means an
establishment authorized by Veterinary
Services for the receipt and handling of
restricted imported animal carcasses,
products, and byproducts.

* * * * *

Commercial birds. Birds that are
imported for resale, breeding, public
display, or any other purpose, except
pet birds, zoological birds, research
birds, or performing or theatrical birds.

Commercial poultry. Chickens, doves,
ducks, geese, grouse, guinea fowl,
partridges, pea fowl, pheasants, pigeons,
quail, swans, and turkeys (including
eggs for hatching) which are imported
for resale, breeding, public display, or
any other commercial purpose.

* * * * *

Highly pathogenic avian influenza
(HPAI). Highly pathogenic avian
influenza is defined as follows:

(1) Any influenza virus that kills at
least 75 percent of eight 4- to 6-week-
old susceptible chickens within 10 days
following intravenous inoculation with
0.2 mL of a 1:10 dilution of a bacteria-
free, infectious allantoic fluid or
inoculation of 10 susceptible 4- to 8-
week-old chickens resulting in an
intravenous pathogenicity index (IVPI)
of greater than 1.2;

(2) Any H5 or H7 virus that does not
meet the criteria in paragraph (1) of this
definition, but has an amino acid
sequence at the haemagglutinin cleavage
site that is compatible with highly
pathogenic avian influenza viruses; or

(3) Any influenza virus that is not an
H5 or H7 subtype and that kills one to
five out of eight inoculated chickens
and grows in cell culture in the absence
of trypsin within 10 days.

* * * * *

W 11. Section 94.6 is amended as
follows:

m a. By revising paragraph (a)(1)(i);

m b. In paragraph (a)(1)(ii), in the first
sentence, by adding the word
“referenced” after the word “list’’;

m c. In paragraph (b)(2), by adding the
words “from regions where Newcastle
disease or HPAI are considered to exist”
after the words “and other birds”’;

m d. In the heading and introductory
text of paragraph (c), by adding the
words ‘“‘or HPAI” after the words
“Newcastle disease” each time they
occur;
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m e. In paragraphs (c)(1)(ix) introductory
text, (c)(1)(ix)(A), and (c)(1)(ix)(B), by
adding the words “or HPAI” after the
words ‘“Newcastle disease” each time
they occur;
m f. In paragraph (c)(1)(ix)(C), in the first
sentence, by adding the words ‘“‘region
free of HPAI, or from a”’ before the
words “flock of origin”’;
m g. In paragraph (c)(2), by adding the
words “and HPAI” after the words
“Newcastle disease”’;
m h. In paragraph (c)(3), by adding the
words “and HPAI” after the words
“Newcastle disease” each time they
occur, and by removing the words
“paragraph (f)” and adding the words
“paragraph (d)”’ in their place; and
m i. In paragraph (c)(4), by removing the
words “paragraph (f)”” and adding the
words “paragraph (d)” in their place.
The revision reads as follows:

§94.6 Carcasses, meat, parts or products
of carcasses, and eggs (other than hatching
eggs) of poultry, game birds, or other birds;
importations from regions where Newcastle
disease or highly pathogenic avian
influenza is considered to exist.

(a) * *x %

(1) * x %

(i) A list of such regions is maintained
on the APHIS National Import Export
Services Web site at http://
www.aphis.usda.gov/import_export/
animals/animal disease status.shtml.
Copies of the list will also be available
upon request to Regional Evaluation
Services, National Import Export
Services, Veterinary Services, Animal
and Plant Health Inspection Service,
4700 River Road Unit 38, Riverdale,
Maryland 20737; fax: (301) 851-3300;
email: AskNCIE.Products@

aphis.usda.gov.
* * * * *

PART 95—SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

m 12. The authority citation for part 95
continues to read as follows:
Authority: 7 U.S.C. 8301-8317; 21 U.S.C.

136 and 136a; 31 U.S.C. 9701; 7 CFR 2.22,
2.80, and 371.4.

m 13. Section 95.1 is amended by
adding, in alphabetical order, the
definition of highly pathogenic avian
influenza (HPAI) to read as follows:

§95.1 Definitions.

Highly pathogenic avian influenza
(HPAI). Highly pathogenic avian
influenza is defined as follows:

(1) Any influenza virus that kills at
least 75 percent of eight 4- to 6-week-

old susceptible chickens within 10 days
following intravenous inoculation with
0.2 mL of a 1:10 dilution of a bacteria-
free, infectious allantoic fluid or
inoculation of 10 susceptible 4- to 8-
week-old chickens resulting in an
intravenous pathogenicity index (IVPI)
of greater than 1.2;

(2) Any H5 or H7 virus that does not
meet the criteria in paragraph (1) of this
definition, but has an amino acid
sequence at the haemagglutinin cleavage
site that is compatible with highly
pathogenic avian influenza viruses; or

(3) Any influenza virus that is not an
H5 or H7 subtype and that kills one to
five out of eight inoculated chickens
and grows in cell culture in the absence
of trypsin within 10 days.

*

* * * *

§95.3 [Amended]

m 14. Section 95.3 is amended by adding
the words “highly pathogenic avian
influenza, Newcastle disease,” after the
words “foot-and-mouth disease,”.

§95.16 [Amended]

m 15. Section 95.16 is amended as
follows:

m a. In the introductory text, by
removing the citation ““§ 95.6”” and
adding the citation ““§95.17” in its
place; and

m b. In footnote 1, by removing the
citation “§95.41” and adding the
citation “§95.17” in its place.

§95.17 [Amended]

m 16.In § 95.17, paragraph (c) is
amended by adding the word “‘highly
pathogenic avian influenza,” after the
words ‘“African swine fever,”.

§95.23 [Amended]

m 17.In § 95.23, paragraph (c) is
amended by removing the word “and”
after the words “foot-and-mouth
disease,” and by adding the words
“highly pathogenic avian influenza, and
Newcastle disease,” after the word
“rinderpest,”.

§95.41 [Removed]

m 18. Section 95.41 is removed.

Done in Washington, DC, this 25th day of
November 2014.
Jere L. Dick,

Associate Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2014—28244 Filed 11-28-14; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 317 and 381
[Docket No. FSIS-2014-0042]
RIN 0583-AD05

Uniform Compliance Date for Food
Labeling Regulations

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is establishing
January 1, 2018, as the uniform
compliance date for new meat and
poultry product labeling regulations that
are issued between January 1, 2015, and
December 31, 2016. FSIS periodically
announces uniform compliance dates
for new meat and poultry product
labeling regulations to minimize the
economic impact of label changes.
DATES: This rule is effective December 1,
2014. Comments on this final rule must
be received on or before December 31,
2014.

ADDRESSES: FSIS invites interested
persons to submit relevant comments on
this final rule. Comments may be
submitted by the following methods:

¢ Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov/. Follow
the online instructions at that site for
submitting comments.

¢ Mail, including CD-ROMs: Send to
Docket Clerk, U.S. Department of
Agriculture (USDA), FSIS, OPPD,
Patriots Plaza 3, 1400 Independence
Avenue SW., Mailstop 3782, Room 8-
163A, Washington, DC 20250-3700.

¢ Hand- or courier-delivered items:
Send to Docket Clerk, U.S. Department
of Agriculture (USDA), FSIS, OPPD,
Patriots Plaza 3, 355 E Street SW., Room
8-163A, Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2014-0042. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov/.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at Patriots Plaza
3, 355 E Street SW., Room 8-164,
Washington, DC 20250-3700 between
8:00 a.m. and 4:30 p.m., Monday
through Friday.


http://www.aphis.usda.gov/import_export/animals/animal_disease_status.shtml
http://www.aphis.usda.gov/import_export/animals/animal_disease_status.shtml
http://www.aphis.usda.gov/import_export/animals/animal_disease_status.shtml
mailto:AskNCIE.Products@aphis.usda.gov
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http://www.regulations.gov/
http://www.regulations.gov/
http://www.regulations.gov/
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FOR FURTHER INFORMATION CONTACT:
Rosalyn Murphy-Jenkins, Director,
Labeling and Program Delivery Division,
Office of Policy and Program
Development, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Telephone: 301-504—0879.
SUPPLEMENTARY INFORMATION:

Background

FSIS periodically issues regulations
that require changes in the labeling of
meat and poultry food products. Many
meat and poultry establishments also
produce non-meat and non-poultry food
products that are subject to the
jurisdiction of the Food and Drug
Administration (FDA). FDA also
periodically issues regulations that
require changes in the labeling of
products under its jurisdiction.

On December 14, 2004, FSIS issued a
final rule that established January 1,
2008, as the uniform compliance date
for new meat and poultry labeling
regulations issued between January 1,
2005, and December 31, 2006. The 2004
final rule also provided that the Agency
would set uniform compliance dates for
new labeling regulations in 2-year
increments and periodically issue final
rules announcing those dates.
Consistent with that final rule, the
Agency has published four final rules
establishing the uniform compliance
dates of January 1, 2010, January 1,
2012, January 1, 2014, and January 1,
2016 (72 FR 9651, 73 FR 75564, 75 FR
71344, and 77 FR 76824).

The Final Rule

This final rule establishes January 1,
2018, as the uniform compliance date
for new meat and poultry product
labeling regulations that are issued
between January 1, 2015 and December
31, 2016, and is consistent with the
previous final rules that established
uniform compliance dates. In addition,
FSIS’s approach for establishing
uniform compliance dates for new food
labeling regulations is consistent with
FDA’s approach. FDA is also planning
to publish a final rule establishing a
new compliance date.

Two-year increments enhance the
industry’s ability to make orderly
adjustments to new labeling
requirements without unduly exposing
consumers to outdated labels. With this
approach, the meat and poultry industry
is able to plan for use of label
inventories and to develop new labeling
materials that meet the requirements of
all labeling regulations made within the
two year period, thereby minimizing the
economic impact of labeling changes.

This compliance approach also serves
consumer’s interests because the cost of

multiple short-term label revisions that
would otherwise occur would likely be
passed on to consumers in the form of
higher prices.

FSIS encourages meat and poultry
companies to comply with new labeling
regulations as soon as it is feasible. If
companies initiate voluntary label
changes, they should consider
incorporating any new requirements
that have been published as final
regulations.

The new uniform compliance date
will apply only to final FSIS regulations
that require changes in the labeling of
meat and poultry products and that are
published after January 1, 2015, and
before December 31, 2016. For each
final rule that requires changes in
labeling, FSIS will specifically identify
January 1, 2018, as the compliance date.
All meat and poultry food products that
are subject to labeling regulations
promulgated between January 1, 2015
and December 31, 2016, will be required
to comply with these regulations on
products introduced into commerce on
or after January 1, 2018. If any food
labeling regulation involves special
circumstances that justify a compliance
date other than January 1, 2018, the
Agency will determine an appropriate
compliance date and will publish that
compliance date in the rulemaking.

In rulemaking that began with the
May 4, 2004, proposed rule, FSIS
provided notice and solicited comment
on the concept of establishing uniform
compliance dates for labeling
requirements (69 FR 24539). In the
March 5, 2007, final rule, FSIS noted
that the Agency received only four
comments in response to the proposal,
all fully supportive of the policy to set
uniform compliance dates. Therefore, in
the March 5, 2007, final rule, FSIS
determined that further rulemaking for
the establishment of uniform
compliance dates for labeling
requirements is unnecessary (72 FR
9651). The Agency did not receive
comments on the 2007 final rule, and
the comments FSIS received on the
2012 final rule on the uniform
compliance date were outside the scope
of the rule (77 FR 76824). Consistent
with its statement in 2007, FSIS finds at
this time that further rulemaking on this
matter is unnecessary. However, FSIS is
providing an opportunity for comment
on the uniform compliance date
established in this final rule.

Executive Order 12988

This final rule has been reviewed
under the Executive Order 12988, Civil
Justice Reform. Under this final rule: (1)
All state and local laws and regulations
that are inconsistent with this rule will

be preempted; (2) no retroactive effect
will be given to this rule; and (3) no
retroactive proceedings will be required
before parties may file suit in court
challenging this rule.

Executive Orders 12866 and 13563 and
the Regulatory Flexibility Act

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order (E.O.) 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been reviewed under E.O.
12866. The Office of Management and
Budget (OMB) has determined that it is
a not significant regulatory action under
section 3(f) of E.O. 12866 and, therefore,
it has not been reviewed by OMB.

This rule does not have a significant
economic impact on a substantial
number of small entities; consequently,
a regulatory flexibility analysis is not
required (5 U.S.C. 601-612).

Paperwork Requirements

There are no paperwork or
recordkeeping requirements associated
with this policy under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E-Government Act Compliance

FSIS and USDA are committed to
achieving the purposes of the E-
Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the Internet and other
information technologies and providing
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA Nondiscrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.
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How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain _combined 6 8
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:

Mail

U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW.,
Washington, DC 20250-9410

Fax

(202) 690-7442

Email

program.intake@usda.gov

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Additional Public Notification

FSIS will announce this rule online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations & _
policies/Interim_& Final Rules/
index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/News & _
Events/Email Subscription/. Options
range from recalls to export information
to regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC on: November 25,
2014

Alfred V. Almanza,

Acting Administrator.

[FR Doc. 2014—28269 Filed 11-28—14; 8:45 am]
BILLING CODE 3410-DM-P

DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

10 CFR Part 1708

Procedures for Safety Investigations

AGENCY: Defense Nuclear Facilities
Safety Board.

ACTION: Final rule.

SUMMARY: The Defense Nuclear
Facilities Safety Board (Board) is
promulgating a final rule which
establishes procedures for conducting
preliminary and formal safety
investigations of events or practices at
Department of Energy (DOE) defense
nuclear facilities that the Board
determines have adversely affected, or
may adversely affect, public health and
safety. The Board’s experience in
conducting formal safety investigations
necessitates codifying the procedures
set forth in this final rule. Among other
benefits, these procedures will ensure a
more efficient investigative process,
protect confidential and privileged
safety information, and promote
uniformity of future safety
investigations. The rule also promotes
public awareness through greater
transparency in the conduct of Board
investigations.

DATES: This rule is effective December 1,
2014.

FOR FURTHER INFORMATION CONTACT: ]ohn
G. Batherson, Associate General
Counsel, Defense Nuclear Facilities
Safety Board, 625 Indiana Avenue NW.,
Suite 700, Washington, DC 20004,
telephone (202) 694-7018, facsimile
(202) 208-6518, email JohnB@dnfsb.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On July 27, 2012, the Board published
a proposed rule in the Federal Register
(77 FR 44174). The Board initially
provided a 30-day public comment
period for the proposed rule, and then
extended the comment period an
additional 30 days to September 26,
2012 (77 FR 51943). Subsequent to
publication of the proposed rule and
disposition of comments, but before the
final rule was published, the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2013 amended the
Board’s enabling legislation on January

2, 2013. The NDAA amendments
required the Board to further modify the
proposed rule. On August 11, 2014, the
Board published a second notice of
proposed rule in the Federal Register
(79 FR 46720). The second notice of
proposed rule incorporated changes
necessitated by those NDAA
amendments.

The Board is responsible for making
recommendations to the Secretary of
Energy and the President as the Board
determines are necessary to ensure
adequate protection of public health and
safety at DOE defense nuclear facilities.
The Board is vested with broad
authority pursuant to 42 U.S.C.
2286a(b)(2) to investigate events or
practices which have adversely affected,
or may adversely affect, public health
and safety at DOE’s defense nuclear
facilities. The Board is authorized to
promulgate this final rule pursuant to its
enabling legislation in the Atomic
Energy Act of 1954, as amended, at 42
U.S.C. 2286b(c), which states that the
Board may prescribe regulations to carry
out its responsibilities. The final rule
establishes a new Part 1708 in the
Board’s regulations, setting forth
procedures governing the conduct of
safety investigations.

It is imperative that Board
investigators be able to obtain
information from witnesses necessary to
form an understanding of the
underlying causes that adversely affect,
or may adversely affect, public health
and safety at DOE defense nuclear
facilities. Frank communications are
critical if Board investigators are to be
effective. The Board must also be
viewed as uncompromising in
maintaining non-disclosure of
privileged safety information. The Board
must be able to assure complete
confidentiality in order to encourage
future witnesses to come forward.

The Board requires the discretion to
offer individuals enforceable assurances
of confidentiality in order to encourage
their full and frank testimony. Without
such authority, individuals may refrain
from providing the Board with vital
information affecting public health and
safety, frustrating the efficient operation
of the Board’s oversight mission. To
encourage candor and facilitate the free
flow of information, the Board adopted
in the proposed rule procedures to
protect confidential statements from
disclosure to the maximum extent
permitted under existing law.

The Board received two formal
comments on the July 27, 2012, (77 FR
44174) proposed rule: An email
comment from Mr. Richard L. Urie,
dated September 4, 2012, and a letter
from Mr. Eric Fygi, DOE Deputy General
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Counsel, dated September 26, 2012,
submitted on behalf of DOE. The Board
also became aware of additional
commentary from Mr. Larry Brown, a
former Board Member, published in the
“Weapons Complex Monitor.” This
commentary was not sent to the Board’s
contact point noticed in the proposed
rule. However, the Board, in its
discretion, decided to treat this
commentary as having been submitted
directly to the Board as a comment. The
Board carefully considered each
comment received, and made
modifications to the proposed rule in
response where appropriate. These
modifications were published in the
August 11, 2014, (79 FR 46720) second
notice of proposed rule, along with a
discussion of the disposition of
comments received from the initial July
27,2012, proposed rule and a request
for additional comments. The Board
received no additional comments on the
second notice of proposed rule.

Regulatory Flexibility Act

For purposes of the Regulatory
Flexibility Act, the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule addresses only the procedures
to be followed in safety investigations.
Accordingly, the Board has determined
that a Regulatory Flexibility Analysis is
not required.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995, the rule
would not significantly or uniquely
affect small governments and would not
result in increased expenditures by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation).

Executive Order 12866

In issuing this regulation, the Board
has adhered to the regulatory
philosophy and the applicable
principles of regulation as set forth in
section 1 of Executive Order 12866,
Regulatory Planning and Review. This
rule has not been reviewed by the Office
of Management and Budget under that
Executive Order since it is not a
significant regulatory action within the
meaning of the Executive Order.

Executive Order 12988

The Board has reviewed this
regulation in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certifies that it meets the
applicable standards provided therein.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this regulation does
not contain information collection
requirements that require approval by
the Office of Management and Budget.
The Board expects the collection of
information that is called for by the
regulation would involve fewer than 10
persons each year.

Congressional Review Act

The Board has determined that this
rulemaking does not involve a rule
within the meaning of the Congressional
Review Act.

List of Subjects in 10 CFR Part 1708

Administrative practice, Procedure,
and Safety investigations.

For the reasons stated in the
preamble, the Defense Nuclear Facilities
Safety Board adds a new Part 1708 to 10
CFR chapter XVII to read as follows:

PART 1708—PROCEDURES FOR
SAFETY INVESTIGATIONS

Sec.

1708.100 Authority to conduct safety
investigations.

1708.101 Scope and purpose of safety
investigations.

1708.102 Types of safety investigations.

1708.103 Request to conduct safety
investigations.

1708.104 Confidentiality of safety
investigations and privileged safety
information.

1708.105 Promise of confidentiality.

1708.106 Limitation on participation.

1708.107 Powers of persons conducting
formal safety investigations.

1708.108 Cooperation: Ready access to
facilities, personnel, and information.

1708.109 Rights of witnesses in safety
investigations.

1708.110 Multiple interests.

1708.111 Sequestration of witnesses.

1708.112 Appearance and practice before
the Board.

1708.113 Right to submit statements.

1708.114 Official transcripts.

1708.115 Final report of safety
investigation.

1708.116 Procedure after safety
investigations.

Authority: 42 U.S.C. 2286b(c); 42 U.S.C.
2286a(b)(2); 44 U.S.C. 3101-3107, 3301—
3303a, 3308-3314.

§1708.100 Authority to conduct safety
investigations.

(a) The Defense Nuclear Facilities
Safety Board (Board) is an independent
federal agency in the executive branch
of the United States Government.

(b) The Board’s enabling legislation
authorizes it to conduct safety
investigations pursuant to the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2286a(b)(2)).

§1708.101 Scope and purpose of safety
investigations.

(a) The Board shall investigate any
event or practice at a Department of
Energy defense nuclear facility which
the Board determines has adversely
affected, or may adversely affect, public
health and safety.

(b) The purpose of any Board
investigation shall be:

(1) To determine whether the
Secretary of Energy is adequately
implementing standards (including all
applicable Department of Energy orders,
regulations, and requirements) at
Department of Energy defense nuclear
facilities;

(2) To ascertain information
concerning the circumstances of such
event or practice and its implications for
such standards;

(3) To determine whether such event
or practice is related to other events or
practices at other Department of Energy
defense nuclear facilities; and

(4) To provide to the Secretary of
Energy such recommendations for
changes in such standards or the
implementation of such standards
(including Department of Energy orders,
regulations, and requirements) and such
recommendations relating to data or
research needs as may be prudent or
necessary.

§1708.102 Types of safety investigations.

(a) The Board may initiate a
preliminary safety inquiry or order a
formal safety investigation.

(b) A preliminary safety inquiry
means any inquiry conducted by the
Board or its staff, other than a formal
investigation. Where it appears from a
preliminary safety inquiry that a formal
safety investigation is appropriate, the
Board’s staff will so recommend to the
Board.

(c) A formal safety investigation is
instituted by an Order of Safety
Investigation issued either after a
recorded notational vote of Board
Members or after convening a meeting
in accordance with the Government in
the Sunshine Act and voting in open or
closed session, as the case may be.

(d) Orders of Safety Investigations
will outline the basis for the
investigation, the matters to be
investigated, the Investigating Officer(s)
designated to conduct the investigation,
and their authority.

(e) The Office of the General Counsel
shall have primary responsibility for
conducting and leading a formal safety
investigation. The Investigating
Officer(s) shall report to the Board.

(f) Following a notational vote and in
accordance with the Government in the
Sunshine Act, the Board or an
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individual Board Member authorized by
the Board may hold such closed or open
hearings and sit and act at such times
and places, and require the attendance
and testimony of such witnesses and the
production of such evidence as the
Board or an authorized member may
find advisable, or exercise any other
applicable authority as provided in the
Board’s enabling legislation. Each Board
Member shall have full access to all
information relating to the matter under
investigation, including attendance at
closed hearings.

(g) Subpoenas in formal safety
investigation hearings may be issued by
the Chairman only after a notational
vote of the Board. The Chairman may
designate another Board Member to
issue a subpoena. Subpoenas shall be
served by any person designated by the
Chairman, or otherwise as provided by
law.

(h) A determination of a decision or
action authorized to the Board by these
procedures shall only be made after a
notational vote of the Board with each
Board Member having one vote.

§1708.103 Request to conduct safety
investigations.

(a) Any person may request that the
Board perform a preliminary safety
inquiry or conduct a formal safety
investigation concerning a matter within
the Board’s jurisdiction.

(b) Actions the Board may take
regarding safety investigation requests
are discretionary.

(c) The Board will offer to protect the
identity of a person requesting a safety
investigation to the maximum extent
permitted by law.

(d) Board safety investigations are
wholly administrative and investigatory
in nature and do not involve a
determination of criminal culpability,
adjudication of rights and duties, or
other quasi-judicial determinations.

§1708.104 Confidentiality of safety
investigations and privileged safety
information.

(a) Information obtained during the
course of a preliminary safety inquiry or
a formal safety investigation may be
treated as confidential, safety privileged,
and non-public by the Board and its
staff, to the extent permissible under
existing law. The information subject to
this protection includes but is not
limited to: Identity of witnesses;
recordings; statements; testimony;
transcripts; emails; all documents,
whether or not obtained pursuant to
Board subpoena; any conclusions based
on privileged safety information; any
deliberations or recommendations as to
policies to be pursued; and all other

related investigative proceedings and
activities.

(b) The Board shall have the
discretion to assert the safety privilege
when safety information, determined by
the Board as protected from release, is
sought by any private or public
governmental entity or by parties to
litigation who attempt to compel its
release.

(c) Nothing in this section voids or
otherwise displaces the Board’s legal
obligations with respect to the Freedom
of Information Act, the Government in
the Sunshine Act, or any procedures or
requirements contained in the Board’s
regulations issued pursuant to those
Acts.

§1708.105 Promise of confidentiality.

(a) The Investigating Officer(s) may
give a promise of confidentiality to any
individual who provides evidence for a
safety inquiry or investigation to
encourage frank communication.

(b) A promise of confidentiality must
be explicit.

(c) A promise of confidentiality must
be documented in writing.

(d) A promise of confidentiality may
be given only as needed to ensure
forthright cooperation of a witness and
may not be given on a blanket basis to
all witnesses.

(e) A promise of confidentiality must
inform the witness that it applies only
to information given to the Investigating
Officer(s) and not to the same
information if given to others.

§1708.106 Limitation on participation.

(a) A safety investigation under this
rule is not a judicial or adjudicatory
proceeding.

(b) No person or entity has standing
to intervene or participate as a matter of
right in any safety investigation under
this regulation.

§1708.107 Powers of persons conducting
formal safety investigations.

The Investigating Officer(s) appointed
by the Board may take informal or
formal statements, interview witnesses,
take testimony, request production of
documents, recommend issuance of
subpoenas, recommend taking of
testimony in a closed forum,
recommend administration of oaths, and
otherwise perform any lawful act
authorized under the Board’s enabling
legislation in connection with any safety
investigation ordered by the Board.

§1708.108 Cooperation: Ready access to
facilities, personnel, and information.

(a) Section 2286¢(a) of the Atomic
Energy Act of 1954, as amended,
requires the Department of Energy to
fully cooperate with the Board and

provide the Board with ready access to
such facilities, personnel, and
information as the Board considers
necessary, including ready access in
connection with a safety investigation.

(b) Each contractor operating a
Department of Energy defense nuclear
facility under a contract awarded by the
Secretary is also required, to the extent
provided in such contract or otherwise
with the contractor’s consent, to fully
cooperate with the Board and provide
the Board with ready access to such
facilities, personnel, and information of
the contractor as the Board considers
necessary in connection with a safety
investigation.

(c) The Board may make a written
request to persons or entities relevant to
the safety investigation to preserve
pertinent information, documents, and
evidence, including electronically
stored information, in order to preclude
alteration or destruction of that
information.

§1708.109 Rights of witnesses in safety
investigations.

(a) Any person who is compelled to
appear in person to provide testimony
or produce documents in connection
with a safety investigation is entitled to
be accompanied, represented, and
advised by an attorney. Subpoenas in
safety investigations shall issue only
under signature of the Chairman or any
Member of the Board designated by the
Chairman. Attendance and testimony
shall be before the Board or a Member
authorized by the Board.

(b) If an executive branch agency
employee witness is represented by
counsel from that same agency, counsel
shall identify who counsel represents to
determine whether counsel represents
multiple interests in the safety
investigation.

(c) Counsel for a witness may advise
the witness with respect to any question
asked where it is claimed that the
testimony sought from the witness is
outside the scope of the safety
investigation, or that the witness is
privileged to refuse to answer a question
or to produce other evidence. For these
permissible objections, the witness or
counsel may object on the record to the
question and may state briefly and
precisely the grounds therefore. If the
witness refuses to answer a question,
then counsel may briefly state on the
record that counsel has advised the
witness not to answer the question and
the legal grounds for such refusal. The
witness and his or her counsel shall not
otherwise object to or refuse to answer
any question, and they shall not
otherwise interrupt any oral
examination.
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(d) When it is claimed that the
witness has a privilege to refuse to
answer a question on the grounds of
self-incrimination, the witness must
assert the privilege personally.

(e) Any objections made during the
course of examination will be treated as
continuing objections and preserved
throughout the further course of
testimony without the necessity for
repeating them as to any similar line of
inquiry.

(f) Counsel for a witness may not
interrupt the examination by making
any unnecessary objections or
statements on the record.

(g) Following completion of the
examination of a witness, such witness
may make a statement on the record,
and that person’s counsel may, on the
record, question the witness to enable
the witness to clarify any of the
witness’s answers or to offer other
evidence.

(h) The Board or any Member
authorized by the Board shall take all
measures necessary to regulate the
course of an investigative proceeding to
avoid delay and prevent or restrain
obstructionist or contumacious conduct
or contemptuous language.

(i) If the Board or any Member
authorized by the Board finds that
counsel for a witness, or other
representative, has refused to comply
with his or her directions, or has
engaged in obstructionism or
contumacy, the Board or Member
authorized by the Board may thereupon
take action as the circumstances may
warrant.

(j) Witnesses appearing voluntarily do
not have a right to have counsel present
during questioning, although the Board
or Member authorized by the Board, in
consultation with the Office of the
General Counsel, may permit a witness
appearing on a voluntary basis to be
accompanied by an attorney or non-
attorney representative.

§1708.110 Multiple interests.

(a) If counsel representing a witness
appears in connection with a safety
investigation, counsel shall state on the
record all other persons or entities
counsel represents in that investigation.

(b) When counsel does represent more
than one person or entity in a safety
investigation, counsel shall inform the
Investigating Officer(s) and each client
of counsel’s possible conflict of interest
in representing that client.

(c) When an Investigating Officer(s),
or the Board, as the case may be, in
consultation with the Board’s General
Counsel, has concrete evidence that the
presence of an attorney representing
multiple interests would obstruct or

impede the safety investigation, the
Investigating Officer(s) or the Board may
prohibit that attorney from being
present during testimony.

(d) The Board shall issue a written
statement of the reasons supporting a
decision to exclude counsel under this
section within five working days
following exclusion. The Board shall
also delay the safety investigation for a
reasonable period of time to permit
retention of new counsel.

§1708.111 Sequestration of witnesses.

(a) Witnesses shall be sequestered
during interviews, or during the taking
of testimony, unless otherwise
permitted by the Investigating Officer(s)
or by the Board, as the case may be.

(b) No witness, or counsel
accompanying any such witness, shall
be permitted to be present during the
examination of any other witness called
in such proceeding, unless permitted by
the Investigating Officer(s) or the Board,
as the case may be.

§1708.112 Appearance and practice
before the Board.

(a) Counsel appearing before the
Board or the Investigating Officer(s)
must conform to the standards of ethical
conduct required of practitioners before
the Courts of the United States.

(b) The Board may suspend or deny,
temporarily or permanently, the
privilege of appearing or practicing
before the Board in any way to a person
who is found:

(1) Not to possess the requisite
qualifications to represent others; or

(2) To have engaged in unethical or
improper professional conduct; or

(3) To have engaged in obstructionism
or contumacy before the Board; or

(4) To be otherwise not qualified.

(c) Obstructionist or contumacious
conduct in an investigation before the
Board or the Investigating Officer(s) will
be grounds for exclusion of any person
from such safety investigation
proceedings and for summary
suspension for the duration of the
investigation.

(d) At the time of the finding the
Board shall issue a verbal or written
statement of the reasons supporting a
decision to suspend or exclude counsel
for obstructionism or contumacy.

(e) A witness may have a reasonable
amount of time to retain replacement
counsel if original counsel is suspended
or excluded.

§1708.113 Right to submit statements.

At any time during the course of an
investigation, any person may submit
documents, statements of facts, or
memoranda of law for the purpose of

explanation or further development of
the facts and circumstances relevant to
the safety matter under investigation.

§1708.114 Official transcripts.

(a) Official transcripts of witness
testimony, whether or not compelled by
subpoena to appear before a Board
safety investigation, shall be recorded
either by an official reporter or by any
other person or means designated by the
Investigating Officer(s) or the Board’s
General Counsel.

(b) Such witness, after completing the
compelled testimony, may file a request
with the Board’s General Gounsel to
procure a copy of the official transcript
of that witness’s testimony. The General
Counsel shall rule on the request, and
may deny for good cause.

(c) Good cause for denying a witness’s
request to procure a transcript may
include, but shall not be limited to, the
protection of a trade secret, non-
disclosure of confidential or proprietary
business information, security-sensitive
operational or vulnerability information,
safety privileged information, or the
integrity of Board investigations.

(d) Whether or not a request is made,
the witness and his or her attorney shall
have the right to inspect the official
transcript of the witness’s own
testimony, in the presence of the
Investigating Officer(s) or his designee,
for purposes of conducting errata
review.

(e) Transcripts of testimony are
otherwise considered confidential and
privileged safety information, and in no
case shall a copy or any reproduction of
such transcript be released to any other
person or entity, except as provided in
paragraph (b) above or as required under
the Freedom of Information Act or the
Government in the Sunshine Act, or any
procedures or requirements contained
in Board regulations issued pursuant to
those Acts.

§1708.115 Final report of safety
investigation.

(a) The Board will complete a final
report of the safety investigation fully
setting forth the Board’s findings and
conclusions.

(b) The final report of the safety
investigation is confidential and
protected by the safety privilege, and is
therefore not releasable.

(c) The Board, in its discretion, may
sanitize the final report of the safety
investigation by redacting confidential
and safety privileged information so that
the report is put in a publically
releasable format.

(d) Nothing in this section voids or
otherwise displaces the Board’s legal
obligations with respect to compliance
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with the Freedom of Information Act,
the Government in the Sunshine Act, or
any procedures or requirements
contained in the Board’s regulations
issued pursuant to those Acts.

§1708.116 Procedure after safety
investigations.

(a) If a formal safety investigation
results in a finding that an event or
practice has adversely affected, or may
adversely affect, public health and
safety, the Board may take any
appropriate action authorized to it
under its enabling statute, including,
but not limited to, making a formal
recommendation to the Secretary of
Energy, convening a hearing, or
establishing a reporting requirement.

(b) If a safety investigation yields
information relating to violations of
federal criminal law involving
government officers and employees, the
Board shall expeditiously refer the
matter to the Department of Justice for
disposition.

(c) If in the course of a safety
investigation, a safety issue or concern
is found to be outside the Board’s
jurisdiction, that safety issue or concern
shall be referred to the appropriate
entity with jurisdiction for disposition.

(d) Statements made in connection
with testimony provided to the Board in
an investigation are subject to the
provisions of 18 U.S.C. 1001.

Dated: November 24, 2014.
Peter S. Winokur,
Chairman.
[FR Doc. 2014-28248 Filed 11-28-14; 8:45 am]
BILLING CODE 3670-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 734, 736, 742, 744,
and 745

[Docket No. 141114962-4962—-01]

RIN 0694-AG39

Updated Statements of Legal Authority

for the Export Administration
Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule updates the Code of
Federal Regulations (CFR) legal
authority paragraphs in the Export
Administration Regulations (EAR) to
cite the most recent Presidential notice
extending an emergency declared
pursuant to the International Emergency
Economic Powers Act. This is a

procedural rule that only updates
authority paragraphs of the EAR. It does
not alter any right, obligation or
prohibition that applies to any person
under the EAR.

DATES: The rule is effective December 1,
2014.

FOR FURTHER INFORMATION CONTACT:
William Arvin, Regulatory Policy
Division, Bureau of Industry and
Security, Telephone: (202) 482—2440.
SUPPLEMENTARY INFORMATION:

Background

Authority for EAR parts 730, 734, 736,
742, 744 & 745 rests, in part, on
Executive Order 12938 of November 14,
1994—National Emergency With
Respect to Weapons of Mass
Destruction, 59 FR 59099, 3 CFR, 1994
Comp., p. 950 and on annual notices
extending the emergency declared in
that executive order. This rule revises
the authority paragraphs for the affected
parts to cite the most recent such notice,
which the President signed on
November 7, 2014.

This rule is purely procedural, and
makes no changes other than to revise
CFR authority paragraphs for the
purpose of making the authority
citations current. It does not change the
text of any section of the EAR, nor does
it alter any right, obligation or
prohibition that applies to any person
under the EAR.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). This rule does not impose any
regulatory burden on the public and is
consistent with the goals of Executive
Order 13563. This rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule does
not involve any collection of
information.

3. This rule does not contain policies
with Federalism implications as that

term is defined under Executive Order
13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(B) to
waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because they are
unnecessary. This rule only updates
legal authority citations. It clarifies
information and is non-discretionary.
This rule does not alter any right,
obligation or prohibition that applies to
any person under the EAR. Because
these revisions are not substantive
changes, it is unnecessary to provide
notice and opportunity for public
comment. In addition, the 30-day delay
in effectiveness required by 5 U.S.C.
553(d) is not applicable because this
rule is not a substantive rule. Because
neither the Administrative Procedure
Act nor any other law requires that
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable.

List of Subjects

15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research, Science and
technology.

15 CFR Part 736
Exports.

15 CFR Part 742
Exports, Terrorism.
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 745

Administrative practice and
procedure, Chemicals, Exports, Foreign
trade, Reporting and recordkeeping
requirements.

Accordingly, parts 730, 734, 736, 742,
744 and 745 of the EAR (15 CFR parts
730-774) are amended as follows:

PART 730—[AMENDED]

m 1. The authority citation for 15 CFR
part 730 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
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7430(e); 22 U.S.C. 287c; 22 U.S.C. 2151 note;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 15 U.S.C. 1824a;
50 U.S.C. app. 5; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 11912, 41 FR 15825, 3 CFR,
1976 Comp., p. 114; E.O. 12002, 42 FR 35623,
3 CFR, 1977 Comp., p. 133; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 45 FR 29783, 3 CFR, 1980 Comp., p.
256; E.O. 12851, 58 FR 33181, 3 CFR, 1993
COInp., p. 608; E.O. 12854, 58 FR 36587, 3
CFR, 1993 Comp., p. 179; E.O. 12918, 59 FR
28205, 3 CFR, 1994 Comp., Pp. 899; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 12947, 60 FR 5079, 3 CFR, 1995
Comp., p. 356; E.O. 12981, 60 FR 62981, 3
CFR, 1995 Comp., p. 419; E.O. 13020, 61 FR
54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13099, 63 FR 45167, 3 CFR, 1998
Comp., p. 208; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; E.O. 13224, 66 FR
49079, 3 CFR, 2001 Comp., p. 786; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p
168; E.O. 13637 of March 8, 2013, 78 FR
16129 (March 13, 2013); Notice of January 21,
2014, 79 FR 3721 (January 22, 2014); Notice
of May 7, 2014, 79 FR 26589 (May 9, 2014);
Notice of August 7, 2014, 79 FR 46959
(August 11, 2014); Notice of September 17,
2014, 79 FR 56475 (September 19, 2014);
Notice of November 7, 2014, 79 FR 67035
(November 12, 2014).

PART 734—[AMENDED]

m 2. The authority citation for 15 CFR
part 734 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099,
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13637 of March 8, 2013,
78 FR 16129 (March 13, 2013); Notice of
August 7, 2014, 79 FR 46959 (August 11,
2014); Notice of November 7, 2014, 79 FR
67035 (November 12, 2014).

PART 736—[AMENDED]

m 3. The authority citation for 15 CFR
part 736 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p.
168; Notice of May 7, 2014, 79 FR 26589
(May 9, 2014); Notice of August 7, 2014, 79
FR 46959 (August 11, 2014); Notice of
November 7, 2014, 79 FR 67035 (November
12, 2014).

PART 742—[AMENDED]

m 4. The authority citation for 15 CFR
part 742 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;

42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 7, 2014, 79 FR
46959 (August 11, 2014); Notice of November
7, 2014, 79 FR 67035 (November 12, 2014).

PART 744—[AMENDED]

m 5. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of January 21, 2014, 79 FR 3721
(January 22, 2014); Notice of August 7, 2014,
79 FR 46959 (August 11, 2014); Notice of
September 17, 2014, 79 FR 56475 (September
19, 2014); Notice of November 7, 2014, 79 FR
67035 (November 12, 2014).

PART 745—[AMENDED]

m 11. The authority citation for 15 CFR
part 745 is revised to read as follows:
Authority: 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; Notice of November 7, 2014, 79 FR
67035 (November 12, 2014).
Dated: November 24, 2014.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2014-28235 Filed 11-28-14; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 748
[Docket No. 141114969-4969-01]
RIN 0694-AG36

Amendments to Existing Validated
End-User Authorization in the People’s
Republic of China: Lam Research
Service Co., Ltd.

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) to revise the existing
authorization for Validated End User
(VEU) Lam Research Service Co., Ltd.
(Lam) in the People’s Republic of China
(PRC). Specifically, BIS amends
Supplement No. 7 to part 748 of the
EAR to change two addresses for Lam’s
eligible facilities (also known as
“eligible destinations”), remove two
existing facilities, and add eight eligible
facilities.

DATES: This rule is effective December 1,
2014.

FOR FURTHER INFORMATION CONTACT: Mi-
Yong Kim, Chair, End-User Review
Committee, Office of the Assistant
Secretary, Export Administration,
Bureau of Industry and Security, U.S.
Department of Commerce, Phone: 202/
482-5991; Fax: 202/482—-3911; Email:
ERC@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background
Authorization Validated End-User

Validated End Users (VEUSs) are
designated entities located in eligible
destinations to which eligible items may
be exported, reexported, or transferred
(in-country) under a general
authorization instead of a license. The
names of the VEUs, as well as the dates
they were so designated, and their
respective eligible destinations and
items are identified in Supplement No.
7 to part 748 of the EAR. Under the
terms described in that supplement,
VEUs may obtain eligible items without
an export license from BIS, in
conformity with Section 748.15 of the
EAR. Eligible items vary between VEUs
and may include commodities, software,
and technology, except those controlled
for missile technology or crime control
reasons on the Commerce Control List
(CCL) (part 774 of the EAR).

VEUs are reviewed and approved by
the U.S. Government in accordance with
the provisions of Section 748.15 and
Supplement Nos. 8 and 9 to part 748 of
the EAR. The End-User Review
Committee (ERC), composed of
representatives from the Departments of
State, Defense, Energy, and Commerce,
and other agencies, as appropriate, is
responsible for administering the VEU
program. BIS amended the EAR in a
final rule published on June 19, 2007
(72 FR 33646) to create Authorization
VEU.
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Amendments to Existing Validated End-
User Authorization in the People’s
Republic of China (PRC)

Revisions to the List of “Eligible
Destinations” for Validated End User
Lam Research Service Co., Ltd. (Lam)

In this final rule, BIS amends
Supplement No. 7 to part 748 of the
EAR to revise Lam’s VEU authorization.
BIS is not making these changes in
response to activities of concern. BIS is
making these changes at the request of
the company. Specifically, this rule
changes the address of two Lam
facilities in the PRC to which eligible
items may be exported, reexported or
transferred (in-country) using
Authorization VEU. The two facilities
(“Eligible destination”) and their
respective current and new addresses
are as follows:

Lam Research International Sarl (Lam
Beijing Warehouse)

Current Address:

Lam Research International Sarl (Lam
Beijing Warehouse), c/o Beijing Lam
Electronics Tech Center, No. 8 Building
No. 1, Disheng North Street, Beijing
Economic & Technological Development
Area, Beijing, China 100176.

New Address:

Lam Research International Sarl (Lam
Beijing Warehouse), c/o Beijing Lam
Electronics Tech Center, 1 Building, No.
28, Jinghai Second Road, BDA, Beijing,
China 100176.

Lam Research Service Co., Ltd.
(Beijing Branch)

Current Address:

Lam Research Service Co., Ltd.
(Beijing Branch), Rm. 1010, Zhaolin
Building, No. 15 Rong Hua Zhong Road,
Beijing Economic & Technological
Development Area, Beijing, China
100176.

New Address:

Lam Research Service Co., Ltd.
Beijing Branch, 6th Floor, Building 52,
No.2, Jingyuan North Street, Beijing
Economic & Technological Development
Area, Beijing, China 100176.

This rule does not change the eligible
items, identified in Supplement No. 7 to
part 748, that may be exported,
reexported or transferred (in-country) to
these two facilities.

This rule also removes two of Lam’s
existing eligible facilities. The facilities
removed by this rule are as follows:

Lam Research Semiconductor
(Suzhou) Co., Ltd. (Suzhou) A Division
of Lam Research International Sarl,
A-2 Building, Export Processing Zone,
Suzhou New District, Jiangsu Province,
China 215151.

Lam Research (Shanghai) Co., Ltd.,
No.1 Jilong Road, Room 424-2,

Waigaoqiao Free Trade Zone, Shanghai,
China 200131.

Finally, this rule adds eight facilities to
Lam’s authorization. As a result of this
rule, Lam’s total number of eligible
facilities is 18. The eight new facilities
and their respective eligible items
(“Eligible items (by ECCN)”) are as
follows:

New Facilities (1) through (6):

(1) Lam Research International Sarl
(Lam Shanghai Warehouse Operator),
c/o Shanghai Well-win Logistics Co.,
Ltd., No. 2667 Zuchongzhi Road,
Pudong New District, Shanghai, China.

(2) Lam Research International Sarl
(Lam Beijing Warehouse), c/o China
International ElectronicService
Company, 1 Building, No. 28, Jinghai
Second Road, BDA, Beijing, China
100176.

(3) Lam Research International Sarl
(Lam Beijing Warehouse), c/o Beijing
STE International Logistics Co., Ltd.,
Building 3, No. 9 Ke Chuang Er Street,
Beijing Economic & Technological
Development Area, Beijing, China
100176.

(4) Lam Research International Sarl
(Lam Dalian Warehouse), ¢/o JD
Logistics Dalian Bonded Logistic Co.,
Ltd., No.1 Public Warehouse, Dalian
Bonded Logistics Zone, Dalian, China
116600.

(5) Lam Research International Sarl
(Lam Xi’an Warehouse), c/o VR
International Logistics (Xi’an) Co., Ltd.,
No. 28 Information Road, EPZ B Zone,
Xian New District, Xian, China 710119.

(6) Lam Research International Sarl
(Wuxi Bonded Warehouse for CIQ
inspection), c/o SinoTrans Jiangsu
Fuchang Logistics Co., Ltd., No. 1 Xiqgin
Road, Area A, Export Processing Zone,
New District, Wuxi, China 214028.

The eligible items for new facilities (1)
through (6) are 2B230, 2B350.c,
2B350.d, 2B350.g, 2B350.h, 2B350.i,
3B001.c and 3B001.e (items classified
under ECCNs 3B001.c and 3B001.e are
limited to “specially designed”
components and accessories), 3D001
(limited to “software” (excluding source
code) “specially designed” for the
“development” or “production” of
equipment controlled by ECCN 3B001),
3D002 (limited to “software” (excluding
source code) “specially designed” for
the “use” of equipment controlled by
ECCN 3B001), and 3E001 (limited to
“technology’” according to the General
Technology Note for the “development”
of equipment controlled by ECCN
3B001). These ECCNs are identified by
a single asterisk in the “Eligible items
(by ECCN)” Column of the entry for Lam
in Supplement No. 7 to part 748.

New Facilities (7) and (8):

(7) Lam Research Service Co., Ltd.
(Lam Dalian Representative Office), c/o
Intel Semiconductor (Dalian) Ltd., No.
109 Huaihe Road East, Dalian Economic
& Technical Development Area, Dalian,
China 116600.

(8) Lam Research Service (Shanghai)
Co., Ltd. Xi’an Branch, Room 602,
Building G, Wangzuo Xiandai City, 35
Tangyan Road, Gaoxin District, Xi’an,
China 710065.

The eligible items for new facilities (7)
and (8) are as follows 2B230, 2B350.c,
2B350.d, 2B350.g, 2B350.h, 2B350.i,
3B001.c and 3B001.e (items classified
under ECCNs 3B001.c and 3B001.e are
limited to “specially designed”
components and accessories), 3D001
(limited to “‘software” (excluding source
code) “specially designed” for the
“development” or “production” of
equipment controlled by ECCN 3B001),
3D002 (limited to “software” (excluding
source code) “specially designed” for
the “use” of equipment controlled by
ECCN 3B001), and 3E001 (limited to
“technology’ according to the General
Technology Note for the “development”
or “production” (limited to those stages
that support integration, assembly
(mounting), inspection, testing, and
quality assurance) of equipment
controlled by ECCN 3B001). These items
are identified by two asterisks in the
“Eligible items (by ECCN)” Column of
the entry for Lam in Supplement No. 7
to part 748.

To conform with Section 772.1 of the
EAR, this rule adds quotation marks to
the term ‘““specially designed” in the list
of eligible items for Lam’s facilities.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p.783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 7,
2014, 79 FR 46959 (August 11, 2014),
has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act.

BIS continues to carry out the
provisions of the Export Administration
Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222 as amended by Executive
Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. This rule involves collections
previously approved by the Office of
Management and Budget (OMB) under
Control Number 0694-0088, “Multi-
Purpose Application,” which carries a
burden hour estimate of 43.8 minutes to
prepare and submit form BIS-748; and
for recordkeeping, reporting and review
requirements in connection with
Authorization VEU, which carries an
estimated burden of 30 minutes per
submission. This rule is expected to
result in a decrease in license
applications submitted to BIS. Total
burden hours associated with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.) (PRA) and OMB
Control Number 0694—0088 are not
expected to increase significantly as a
result of this rule.

Notwithstanding any other provisions
of law, no person is required to respond
to, nor be subject to a penalty for failure
to comply with a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), BIS finds good cause to waive
requirements that this rule be subject to
notice and the opportunity for public
comment because they are unnecessary.
In determining whether to grant VEU
designations, a committee of U.S.
Government agencies evaluates
information about and commitments
made by candidate companies, the
nature and terms of which are set forth
in 15 CFR part 748, Supplement No. 8.
The criteria for evaluation by the
committee are set forth in 15 CFR
748.15(a)(2).

The information, commitments, and
criteria for this extensive review were
all established through the notice of

proposed rulemaking and public
comment process (71 FR 38313 (July 6,
2006) (proposed rule), and 72 FR 33646
(June 19, 2007) (final rule)). Given the
similarities between the authorizations
provided under the VEU program and
export licenses (as discussed further
below), the publication of this
information does not establish new
policy. In publishing this final rule, BIS
updates addresses, adds eligible
destinations, and removes eligible
destinations of that VEU. These changes
have been made within the established
regulatory framework of the VEU
program. Further, this rule does not
abridge the rights of the public or
eliminate the public’s option to export
under any of the forms of authorization
set forth in the EAR.

Publication of this rule in other than
final form is unnecessary because the
authorizations granted in the rule are
consistent with the authorizations
granted to exporters for individual
licenses (and amendments or revisions
thereof), which do not undergo public
review. In addition, as with license
applications, VEU authorization
applications contain confidential
business information, which is
necessary for the extensive review
conducted by the U.S. Government in
assessing such applications. This
information is extensively reviewed
according to the criteria for VEU
authorizations, as set out in 15 CFR
748.15(a)(2). Additionally, just as the
interagency reviews license
applications, the authorizations granted
under the VEU program involve
interagency deliberation and result from
review of public and non-public
sources, including licensing data, and
the measurement of such information
against the VEU authorization criteria.
Given the nature of the review, and in
light of the parallels between the VEU
application review process and the
review of license applications, public
comment on this authorization and
subsequent amendments prior to
publication is unnecessary. Moreover,
because, as noted above, the criteria and
process for authorizing and
administering VEUs were developed
with public comments, allowing
additional public comment on this
amendment to individual VEU
authorizations, which was determined
according to those criteria, is
unnecessary.

Section 553(d) of the APA generally
provides that rules may not take effect
earlier than thirty (30) days after they
are published in the Federal Register.
BIS finds good cause to waive the 30-
day delay in effectiveness under 5
U.S.C. 553(d)(3) because the delay
would be contrary to the public interest.
BIS is simply amending the
authorization of an existing VEU by
updating two addresses, removing two
existing facilities, and adding eight
additional facilities, consistent with
established objectives and parameters
administered and enforced by the
responsible designated departmental
representatives to the End-User Review
Committee. Delaying this action’s
effectiveness could cause confusion
regarding which facilitates and items are
authorized by the U.S. Government and
in turn stifle the purpose of the VEU
Program. Accordingly, it is contrary to
the public interest to delay this rule’s
effectiveness.

No other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required under the APA or by any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. As a result,
no final regulatory flexibility analysis is
required and none has been prepared.

List of Subjects in 15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

Accordingly, part 748 of the EAR (15
CFR parts 730-774) is amended as
follows:

PART 748—[AMENDED]

m 1. The authority citation for 15 CFR
part 748 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 7, 2014, 79 FR 46959 (August 11,
2014).

m 2. Amend Supplement No. 7 to part
748 by revising the entry for “Lam
Research Service Co., Ltd.” in “China
(People’s Republic of)” to read as
follows:
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SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU): LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER, AND ELIGIBLE DESTINATIONS

Country

Validated
end-user

Eligible items (by ECCN)

Eligible destination

Federal Register citation

Nothing in this Supplement shall be deemed to supersede other provisions in the EAR, including but not limited to § 748.15(c).

*

Lam Research
Service Co.,

Ltd.

* *

These Items Authorized for those
Lam’s Destinations Identified by a
single asterisk (*):

2B230, 2B350.c, 2B350.d, 2B350.9,
2B350.h, 2B350.i, 3B001.c and
3B001.e (items classified under
ECCNs 3B001.c and 3B001.e are
limited to “specially designed”
components and accessories),
3D001 (limited to “software” (ex-
cluding source code) “specially
designed” for the “development”
or “production” of equipment con-
trolled by ECCN 3B001), 3D002
(limited to “software” (excluding
source code) “specially designed”
for the “use” of equipment con-
trolled by ECCN 3B001), and
3E001 (limited to “technology”
according to the General Tech-
nology Note for the “develop-
ment” of equipment controlled by
ECCN 3B001).

* *

*Lam Research International Sarl
(Lam Shanghai Warehouse), c/o
HMG Supply Chain (Shanghai)
Co., Ltd.,, No. 3869, Longdong
Avenue, Pudong New District,
Shanghai, China 201203.

*Lam Research International Sarl
(Lam  Shanghai  Warehouse;
WGQ Bonded Warehouse), c/o
HMG Supply Chain (Shanghai)
Co., Ltd., No. 55, Fei la Road,
Waigaogiao Free Trade Zone,
Pudong New Area, Shanghai,
China 200131.

*Lam Research International Sarl
(Lam Beijing Warehouse), c/o
Beijing Lam Electronics Tech
Center, 1 Building, No. 28,
Jinghai Second Road, BDA, Bei-
jing, China 100176.

*Lam Research International Sarl
(Wuxi EPZ Bonded Warehouse),
c/o HMG WHL Logistic (Wuxi)
Co., Ltd., 1st FI, Area 4, No. 1,
Plot J3, No. 5 Gaolang East
Road, Export Processing Zone,
Wouxi, China 214028.

*Lam Research International Sarl
(Lam Beijing Warehouse), c/o
HMG Hi-tech Logistics (Beijing)
Co., Ltd., Building 3, No. 9 Ke
Chuang Er Street, Beijing Eco-
nomic Technological Develop-

ment Area, Beijing, China 100176.

*Lam Research International Sarl
(Wuhan TSS), c¢/o0 HMG Wuhan
Logistic Co., Ltd., 1st-2nd Floor,
Area B, No. 5 Building, Hua Shi
Yuan Er Road, East-lake Hi-Tech
Development  Zone,  Wuhan,
Hubei Province, China 430223.

*Lam Research International Sarl
(Lam Shanghai Warehouse Oper-
ator), c/o Shanghai Well-win Lo-
gistics Co., Ltd., No. 2667
Zuchongzhi Road, Pudong New
District, Shanghai, China.

*Lam Research International Sarl
(Lam Beijing Warehouse), c/o
China International  Electronic
Service Company, 1 Building, No.
28, Jinghai Second Road, BDA,
Beijing, China 100176.

*Lam Research International Sarl
(Lam Beijing Warehouse), c/o
Beijing STE International Logis-
tics Co., Ltd., Building 3, No. 9
Ke Chuang Er Street, Beijing
Economic & Technological Devel-
opment Area, Beijing, China
100176.

*

75 FR 62462, 10/12/10.
77 FR 10953, 2/24/12.
78 FR 3319, 1/16/13.
78 FR 54752, 9/6/13.
79 FR [INSERT PAGE
NUMBER], 12/1/14.
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SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU): LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER, AND ELIGIBLE DESTINATIONS—Continued

Country

Validated
end-user

Eligible items (by ECCN)

Eligible destination

Federal Register citation

These Items Authorized for those
Lam’s Destinations Identified by
two asterisks (**):

2B230, 2B350.c, 2B350.d, 2B350.9,
2B350.h, 2B350.i, 3B001.c and
3B001.e (items classified under
ECCNs 3B001.c and 3B001.e are
limited to “specially designed”
components and accessories),
3D001 (limited to “software” (ex-
cluding source code) “specially
designed” for the “development”
or “production” of equipment con-
trolled by ECCN 3B001), 3D002
(limited to “software” (excluding
source code) “specially designed”
for the “use” of equipment con-
trolled by ECCN 3B001), and
3E001 (limited to “technology”
according to the General Tech-
nology Note for the “develop-
ment” or “production” (limited to
those stages that support integra-
tion, assembly (mounting), in-
spection, testing, and quality as-
surance) of equipment controlled
by ECCN 3B001).

*Lam Research International Sarl
(Lam Dalian Warehouse), c/o JD
Logistics Dalian bonded logistic
Co., Ltd.,, No. 1 Public Ware-
house, Dalian Bonded Logistics
Zone, Dalian, China 116600.

*Lam Research International Sarl
(Lam Xi’'an Warehouse), c/o VR
International Logistics (Xi’an) Co.,
Ltd., No. 28 Information Road,
EPZ B Zone, Xian New District,
Xian, China 710119.

*Lam Research International Sarl
(Wuxi Bonded Warehouse for
ClQ inspection), c/o SinoTrans
Jiangsu Fuchang Logistics Co.,
Ltd., No. 1 Xigin Road, Area A,
Export Processing Zone, New
District, Wuxi, China 214028.

**Lam Research Service Co., Ltd.,
1st Floor, Area C, Hua Hong
Science & Technology Park, 177
Bi Bo Road, Zhangjiang Hi-Tech
Park, Pudong, Shanghai, China
201208.

**Lam Research Service Co., Ltd.
Beijing Branch, 6th Floor, Building
52, No. 2, Jingyuan North Street,
Beijing Economic & Technological
Development Area, Beijing, China
100176.

**Lam Research Service Co., Ltd.,
Wuxi Representative Office,
Room 302, Building 6, Singapore
International Park, No. 89 Xing
Chuang Si Road, Wuxi New Dis-

trict, Wuxi, Jiangsu, China
214028.

**Lam Research Service Co., Ltd.,
Wuhan Representative  Office,
Room 302, Guanggu Software
Park, Building E4, No. 1
Guanshan Road, Donghu Devel-
opment Zone, Wuhan, Hubei

Province, China 430074.

**Lam Research Service Co., Ltd.
(Lam Dalian Representative Of-
fice), c/o Intel Semiconductor
(Dalian) Ltd., No. 109 Huaihe
Road East, Dalian Economic &
Technical Development Area,
Dalian, China 116600.

**Lam Research Service (Shang-
hai) Co., Ltd. Xi'an Branch, Room
602, Buildng G, Wangzuo
Xiandai City, 35 Tangyan Road,
Gaoxin District, Xi'an, China,
710065
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Dated: November 24, 2014.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2014—28221 Filed 11-28-14; 8:45 am]
BILLING CODE 3510-33-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Valuation of Benefits
and Assets; Expected Retirement Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension
Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans by substituting a
new table for determining expected
retirement ages for participants in
pension plans undergoing distress or
involuntary termination with valuation
dates falling in 2015. This table is
needed in order to compute the value of
early retirement benefits and, thus, the
total value of benefits under a plan.
DATES: Effective Date: January 1, 2015.
FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion (Klion.Catherine@
pbgc.gov), Assistant General Counsel for
Regulatory Affairs, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation
(PBGC) administers the pension plan
termination insurance program under
Title IV of the Employee Retirement
Income Security Act of 1974 (ERISA).
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) sets forth (in subpart B)
the methods for valuing plan benefits of
terminating single-employer plans
covered under Title IV. Guaranteed
benefits and benefit liabilities under a

plan that is undergoing a distress
termination must be valued in
accordance with subpart B of part 4044.
In addition, when PBGC terminates an
underfunded plan involuntarily
pursuant to ERISA section 4042(a), it
uses the subpart B valuation rules to
determine the amount of the plan’s
underfunding.

Under §4044.51(b) of the asset
allocation regulation, early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Sections 4044.55 through 4044.57 set
forth rules for determining the expected
retirement ages for plan participants
entitled to early retirement benefits.
Appendix D of part 4044 contains tables
to be used in determining the expected
early retirement ages.

Table I in appendix D (Selection of
Retirement Rate Category) is used to
determine whether a participant has a
low, medium, or high probability of
retiring early. The determination is
based on the year a participant would
reach “unreduced retirement age” (i.e.,
the earlier of the normal retirement age
or the age at which an unreduced
benefit is first payable) and the
participant’s monthly benefit at
unreduced retirement age. The table
applies only to plans with valuation
dates in the current year and is updated
annually by the PBGC to reflect changes
in the cost of living, etc.

Tables II-A, II-B, and II-C (Expected
Retirement Ages for Individuals in the
Low, Medium, and High Categories
respectively) are used to determine the
expected retirement age after the
probability of early retirement has been
determined using Table I. These tables
establish, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the unreduced
retirement age. This expected retirement
age is used to compute the value of the
early retirement benefit and, thus, the
total value of benefits under the plan.

This document amends appendix D to
replace Table I-14 with Table I-15 in
order to provide an updated correlation,

appropriate for calendar year 2015,
between the amount of a participant’s
benefit and the probability that the
participant will elect early retirement.
Table I-15 will be used to value benefits
in plans with valuation dates during
calendar year 2015.

PBGC has determined that notice of,
and public comment on, this rule are
impracticable and contrary to the public
interest. Plan administrators need to be
able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 2015, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 2015.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 2. Appendix D to part 4044 is
amended by removing Table I-14 and
adding in its place Table I-15 to read as
follows:

Appendix D to Part 4044—Tables Used
to Determine Expected Retirement Age

TABLE |-15—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 2014, and before January 1, 2016]

Participant’s retirement rate category is—
. . . : High 3 if
If participant reaches URA in year— molr_1?|":\|’1 tIern- Medium? if mgf}‘s*ly benefit at monthly
ofit atyUR A benefit at URA
is less than— is greater
From— To— than—
2076 e e ne e ne s 618 618 2,610 2,610
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TABLE |-15—SELECTION OF RETIREMENT RATE CATEGORY—Continued
[For Plans with valuation dates after December 31, 2014, and before January 1, 2016]

Participant’s retirement rate category is—
. . Low" Medium 2 if monthly benefit at High? if
If participant reaches URA in year— if monthly ben- A is— monthly
efit at URA is be?segtr:;tgfm
less than— From— To— than—
631 631 2,667 2,667
646 646 2,728 2,728
661 661 2,791 2,791
676 676 2,855 2,855
691 691 2,921 2,921
707 707 2,988 2,988
724 724 3,057 3,057
740 740 3,127 3,127
757 757 3,199 3,199

1Table II-A.
2Table II-B.
3Table II-C.
* * * * *

Issued in Washington, DC, this 24th day of
November, 2014.

Judith Starr,

General Counsel, Pension Benefit Guaranty
Corporation.

[FR Doc. 2014-28216 Filed 11-28-14; 8:45 am]
BILLING CODE 7709-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2014-0878]
RIN 1625-AA00

Safety Zone; Upper Mississippi River
Between Mile 44 and 46; Thebes, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary Final Rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the Upper Mississippi
River, extending the entire width from
mile 44 and 46. This safety zone is
needed to protect persons, property, and
infrastructure from potential damage
and safety hazards associated with the
removal of two 16 inch Enterprise
pipelines in the navigation channel.
Entry into this zone is prohibited unless
specifically authorized by the Captain of
the Port (COTP) Ohio Valley or a
designated representative.

DATES: This rule is effective without
actual notice from December 1, 2014
until January 31, 2015. For the purposes
of enforcement, actual notice will be
used from November 1, 2014, until
December 1, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0878]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MSU Paducah, U.S. Coast Guard;
telephone 270-442-1621, email
Heather.Norman@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Cheryl F.
Collins, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

APA Administrative Procedures Act
BNM Broadcast Notice to Mariners
COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

LNM Local Notice to Mariners

MM Mile Marker

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule

without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule as it would be
impracticable and contrary to the public
interest. On 23 September 2014, the
Coast Guard received information about
the scope and extent of a project,
beginning 02 October 2014, involving
the removal of two 16 inch Enterprise
pipelines located at MM 45, Upper
Mississippi River, Thebes, IL. Removal
operations are anticipated to be
approximately 4 hours per day until
completion. The Coast Guard
determined that immediate action is
necessary to establish a safety zone to
protect life and property from the
hazards associated with and resulting
from the pipeline removal. The Coast
Guard was not advised of the scope and
extent of this potentially hazardous
condition in sufficient time to publish a
NPRM.

This safety zone may include closures
and/or navigation restrictions and
requirements that are vital to
maintaining safe navigation on the
Upper Mississippi River during the
Enterprise pipeline removal. Therefore,
delaying the effective date for this
emergency safety zone to complete the
NPRM process would be contrary to the
public interest as it would delay the
safety measures vital to safe navigation.
Broadcast Notices to Mariners (BNM)
and information sharing with the
waterway users will update mariners of
the restrictions, requirements, and
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enforcement times during this
emergency situation.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this
emergency rule effective less than 30
days after publication in the Federal
Register. Providing 30 days notice
would be contrary to public interest
because immediate action is needed to
protect life and property from the
hazards associated with the Enterprise
pipeline removal.

B. Basis and Purpose

The legal basis and authorities for this
rule are found in 33 U.S.C. 1231, 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Pub. L. 107-295, 116
Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to establish and define
safety zones.

The purpose of this safety zone is to
protect life and property from the
hazards associated with the removal of
two 16 inch pipelines at mile 45 Upper
Mississippi River. The removal of the
pipelines poses a hazard to vessel traffic
while they are being removed. For this
reason, the Coast Guard is prohibiting
entry from mile 44 to 46 Upper
Mississippi River by all vessels during
the enforcement period announced by
BNM unless authorized by the COTP
Ohio Valley or a designated
representative.

C. Discussion of the Temporary Final
Rule

The Coast Guard is establishing a
temporary safety zone for all vessel
traffic on the Upper Mississippi River
from mile 44 to mile 46, extending the
entire width of the river. Entry into and
through this zone is prohibited to all
vessels and persons unless specifically
authorized by the COTP Sector Ohio
Valley or designated representative.
This rule is effective from November 1,
2014 to January 31, 2015 or until
pipeline removal is completed,
whichever occurs first. Enforcement
times and specific restrictions will be
announced via BNM. The company
completing this project states during the
effective time of this safety zone, they
anticipate the need to close the river for
approximately 4 hours on one single
occasion. Any exceptions to these
operational restrictions must be
authorized by the COTP Ohio Valley or
a designated representative. The COTP
or a designated representative may be
contacted by telephone at 502—-779—
5422.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This rule establishes a
temporary safety zone for vessels on all
waters of the Upper Mississippi River,
extending the entire width from mile 44
to mile 46. Notifications of enforcement
times will be communicated to the
marine community via BNM and
through Local Notice to Mariners
(LNM). The impacts on routine
navigation are expected to be minimal
as the restrictions will be enforced only
as necessary while the pipelines are
being removed at mile 45 Upper
Mississippi River. The company
completing this project states during the
effective time of this safety zone, they
anticipate the need to close the river for
approximately 4 hours on one single
occasions. After this removal is
complete, the safety zone will be
canceled. Additionally, deviation from
the safety zone restriction may be
requested from the COTP Ohio Valley or
designated representative and will be
considered on a case-by-case basis.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the Upper
Mississippi River, from mile 44 to mile

46 from November 1, 2014 to January
31, 2015. This safety zone will not have
a significant economic impact on a
substantial number of small entities.
Traffic in this area is limited to almost
entirely recreational vessels and
commercial towing vessels, and the
restrictions will be enforced only as
necessary while removal of the pipeline
is being completed. Enforcement times
and specific restrictions will be
announced via BNM, LNM, or through
other public notice. The company
completing this project states during the
effective time of this safety zone, they
anticipate the need to close the river for
approximately 4 hours on one single
occasion. When this work is completed,
the safety zone will be canceled.
Deviation from the safety zone
restriction may be requested from the
COTP Ohio Valley or designated
representative and will be considered
on a case-by-case basis.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
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the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “FOR FURTHER
INFORMATION CONTACT” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
creation of a safety zone. The safety
zone is implemented to protect persons
and property due to removal of two 16
inch pipelines at mile 45 Upper
Mississippi River. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist and a
categorical exclusion determination will
be made available as indicated under
the ADDRESSES section. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A new temporary § 165.T08-0878 is
added to read as follows:

§165.T08-0878 Safety Zone; Upper
Mississippi River MM 44 to 46, Thebes, IL.

(a) Location. The following area is a
safety zone: all waters of the Upper
Mississippi River from mile 44 to 46,
Thebes, IL., extending the entire width
of the Upper Mississippi River.

(b) Effective dates. This rule is
effective from November 1, 2014 to
January 31, 2015 or until pipeline
removal is completed, whichever occurs
first. Enforcement times and specific
restrictions will be announced via
Broadcast Notice to Mariners (BNM).

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone during the
enforcement period is prohibited unless
authorized by the Captain of the Port
(COTP) Ohio Valley or a designated
representative.

(2) All persons and vessels shall
comply with the instructions of the
COTP and designated on-scene patrol
personnel. On-scene patrol personnel
include commissioned, warrant, and
petty officers of the U.S. Coast Guard.

(3) Persons or vessels may request
deviation from the safety zone
restriction prescribed under paragraph
(c)(1) of this section from the COTP
Ohio Valley or a designated
representative who may be a
commissioned, warrant, or petty officer
of the Coast Guard. The COTP Ohio
Valley may be contacted by telephone at
1-800—-253-7465 or on VHF-FM
channel 16.

(d) Informational Broadcasts. The
Captain of the Port Ohio Valley or a
designated representative will inform
the public through broadcast notices to
mariners of the enforcement period for
the safety zone as well as any changes
in the dates and times of enforcement.

Dated: October 2, 2014.
R.V. Timme,

Captain, U.S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2014—-28270 Filed 11-28-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2014-0698]
RIN 1625-AA87

Security Zone; USCGC Hamilton

Commissioning Ceremony, Charleston
Harbor, Charleston, SC

AGENCY: Coast Guard, DHS.
ACTION: Temporary Final Rule.
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SUMMARY: The Coast Guard is
establishing a temporary security zone
in the navigable waters of the
Charleston Harbor, Charleston, SC
within Coast Guard Sector Charleston’s
Captain of the Port Zone. The security
zone is necessary to prevent damage or
injury to vessels and to safeguard
Charleston Harbor during the USCGC
HAMILTON commissioning ceremony.
Persons and vessels will be prohibited
from entering, transiting through,
anchoring in, or remaining within the
security zone unless authorized by the
Captain of the Port Charleston or a
designated representative.

DATES: This rule is effective on
December 5 and 6, 2014 and will be
enforced from 8:00 a.m. to 4:00 p.m. on
December 6, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2014-0698. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Warrant Officer Christopher
Ruleman, Sector Charleston Waterways
Management, U.S. Coast Guard;
telephone (843) 740-3184, email
christopher.l.ruleman@uscg.mil. If you
have questions on viewing the docket,
call Cheryl Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.

553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not have sufficient time
to publish an NPRM and to receive
public comments prior to the event. Any
delay in the effective date of this rule
would be impracticable and contrary to
the public interest. The event will occur
before a notice-and-comment
rulemaking could be completed, thereby
jeopardizing the safety and security of
the commissioning ceremony.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
delaying the effective date of this rule
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated security zones and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701; 50 U.S.C. 191; 33
CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Department of Homeland Security
Delegation No. 0170.1.

The security zone is necessary to
safeguard the Port of Charleston during
the USCGC HAMILTON commissioning
ceremony.

C. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
rule is not significant for the following
reasons: (1) the security zone will only
be enforced for a total of eight hours; (2)
although persons and vessels may not
enter, transit through, anchor in, or
remain within the security zone without
authorization from the Captain of the
Port Charleston or a designated
representative, they may operate in the

surrounding area during the
enforcement period; and (3) the Coast
Guard will provide advance notification
of the security zone to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612), as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit in a portion
of the Charleston Harbor in Charleston,
South Carolina from 8:00 a.m. until 4:00
p-m. on December 6, 2014.

For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.
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4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “‘significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
security zone on waters of the
Charleston Harbor, South Carolina
during the USCGC HAMILTON
commissioning ceremony on Saturday,
December 6, 2014. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the security zone unless
authorized by the Captain of the Port
Charleston or a designated
representative. This rule is categorically
excluded from further review under
paragraph (34)(g) of Figure 2—1 of the
Commandant Instruction. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07—0698 to
read as follows:

§165.T07-0698 Security Zone; USCGC
HAMILTON commissioning ceremony,
Charleston Harbor, Charleston, SC.

(a) Regulated Area. The rule
establishes a security zone on certain
waters of the Charleston Harbor, South
Carolina. The security zone will create
a regulated area that encompasses a
portion of the waterway; all waters of
the Charleston Harbor within 500 yards
of the South Carolina Ports Authority
Union Street Pier.

(b) Definition. The term ‘‘designated
representative”” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Charleston in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Charleston or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, or remain within
the regulated area may contact the
Captain of the Port Charleston by
telephone at 843-740-7050, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
or remain within the regulated area is
granted by the Captain of the Port
Charleston or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Charleston or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective and enforcement period.
This rule is effective on December 5
through 6, 2014 and will be enforced
from 8:00 a.m. until 4:00 p.m. on
December 6, 2014.
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Dated: November 4, 2014.
R. R. Rodriguez,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2014—-28271 Filed 11-28-14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2014-0550; FRL-9919-87-
Region 7]

Approval and Promulgation of
Implementation Plans; State of lowa;
2014 lowa State Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the State
Implementation Plan (SIP) for the State
of Towa. This final action will approve

a revision to Iowa’s SIP for the 2006 24-
hour PM; s National Ambient Air
Quality Standards (NAAQS). The
proposed action was published in the
Federal Register on August 11, 2014. As
stated in the proposal, the SIP revision
submitted by the state satisfies the
applicable requirements of the Clean Air
Act (CAA) and will keep the Muscatine
County, Iowa area in attainment of the
2006 24-hour PM, s NAAQS.

DATES: This final rule is effective on
December 31, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2014-0550. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219. The Regional
Office’s official hours of business are
Monday through Friday, 8:00 to 4:30
excluding Federal holidays. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:

Amy Algoe-Eakin, Environmental

Protection Agency, Air Planning and

Development Branch, 11201 Renner

Boulevard, Lenexa, Kansas 66219 at

(913) 551-7942, or by email at algoe-

eakin.amy@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document “we,” “us,”

or “our” refer to EPA. This section

provides additional information by

addressing the following:

I. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

III. EPA’s Response to Comments

IV. What action is EPA taking?

V. Statutory and Executive Order Reviews

I. What is being addressed in this
document?

EPA is granting final approval to the
Iowa SIP submitted in response to a July
14, 2011, SIP Call related to the 2006 24-
hour PM, s NAAQS. 76 FR 41424. EPA
proposed approval of this SIP revision
on August 11, 2014. 79 FR 46742. A
complete background of this rulemaking
can be found in the docket for the
proposal.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, as
explained above and in more detail in
the technical support document which
is part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

III. EPA’s Response to Comments

The public comment period on EPA’s
proposed rule opened August 11, 2014,
the date of its publication in the Federal
Register, and closed on September 10,
2014. During this period, EPA received
three comment letters from the Iowa
Chapter of the Sierra Club, lowa
Environmental Council, and Clean Air
Muscatine, Inc.

Comment 1: Two commenters
commented on the negative effects of
PM, s emissions the citizens of
Muscatine. One commenter stated that
excessive PM, s emissions “deprive
health people of their ability to live
their lives as actively as they might
wish.” One commenter stated that PM, 5
causes and exacerbates respiratory
illness. A commenter also stated that
excessive PM, s emissions impede a
community’s ability to enjoy economic
progress.

Response 1: EPA agrees that PM, s
emissions can have negative health and
economic effects on a community. EPA
issued a SIP Call to Iowa to address the
violations of the 2006 24-hour PM, 5
NAAQS in the Muscatine County, area.
76 FR 41424. The July 30, 2014,
Technical Support Document (TSD) for
this proposed action ! shows that the
monitored values are currently below
the 2006 24-hour PM, s NAAQS. In this
SIP being finalized today the State of
Iowa has identified permanent and
enforceable strategies to provide for
continued attainment.

Comment 2: Two commenters
commented on the emissions from Grain
Processing Corporation (GPC). Both
commenters note that GPC has a history
of pollution and violating the CAA.
Both commenters noted the enforcement
action taken by the Iowa Attorney
General’s office regarding violations at
GPC. Both commenters also expressed
concerns about GPC complying with the
terms of the SIP.

Response 2: The final action today
incorporates Iowa’s SIP into the
Federally-approved SIP. As a result,
EPA will have the authority to enforce
any violations of the SIP pursuant to
section 113 of the CAA. EPA intends to
monitor compliance with the
obligations set forth in Iowa’s SIP for the
Muscatine County area to ensure the
area continues to attain the NAAQS.
Further, the SIP contingency measures
provide, that if, after the
implementation of controls, the area
violates the standard, the contingency
measures will go into effect to reduce
PM, 5 emissions in the Muscatine
County area. These protections ensure
that emission sources will comply with
the terms of the SIP.

Comment 3: Two commenters stated
that the 2017 attainment date was later
than what was proposed in the SIP Call.
One commenter stated that the
technology to “clean the air”” has been
around for years and the corrective
measures proposed are to be completed
by 2017.

Response 3: The July 30, 2014, TSD
for the proposed action 2 shows that the
monitored values for PM, 5 in the
Muscatine area are currently below the
2006 24-hour PM, s NAAQS and the
State of Iowa has identified permanent
and enforceable strategies to provide for
continued attainment. Further, the TSD
discusses the complexity of the projects
GPC is implementing. The number of
pollutant-reducing projects as well as
the necessity of a phased construction

179 FR 43742 (August 11, 2014); EPA-R07-OAR~-
2014-0550; FRL 9915-02—Region 7.
2]1d.
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approach illustrate that the 2017
attainment date is as expeditious as
practicable.

Comment 4: One commenter notes
that the SIP submission from Iowa was
a year later than what was proposed in
the SIP Call.

Response 4: EPA agrees that State of
Iowa did not submit the SIP to EPA
within the timeframe identified in the
SIP Call. However, the Muscatine
County area is currently attaining the
PM,.5 2006 24-hour NAAQS and in the
SIP being finalized today, the State of
Iowa has demonstrated permanent and
enforceable strategies are in place to
provide for continued attainment.

Comment 5: One commenter noted
that the contingency measure triggers in
the proposed action were different than
what was stated in the SIP Call.

Response 5: In the SIP call, EPA
stated that it did not intend for CAA
section 175A(d) to apply literally to the
Muscatine area, but rather provided that
Iowa follow section 175A(d) as a guide
for developing and implementing
contingency measures. 76 FR 41428. At
the time of the SIP Call, EPA believed
it was reasonable to expect the 98th
percentile would be the appropriate
trigger for implementing contingency
measures. 76 FR at 41426. After
reviewing Iowa’s SIP revision and the
associated contingency measures, EPA
believes that the SIP revision meets the
requirements of the SIP Call. Iowa has
used section 175A(d) as guidance in
developing the contingency measures,
as required by the SIP Call. The
contingency measure trigger proposed
by Iowa is also reasonable. The first
contingency measure trigger using the
design value, to determine whether
there is a violation, is consistent with
the 2006 PM, s NAAQS. The second
contingency measure trigger using the
98th percentile value is consistent with
EPA’s SIP Call. Iowa will immediately
implement the contingency measures as
described below, upon reaching the first
trigger. EPA has carefully reviewed the
control strategy and the contingency
measures proposed and agrees that the
design value trigger for the contingency
measures is reasonable, given the
strength of the control strategy and the
contingency measures proposed and the
current design value data of 28 ug/m3.

Comment 6: One commenter noted
that it was difficult for the public to
meaningfully participate in the SIP
process if EPA does not follow what was
stated in a final SIP Call.

Response 6: EPA provided
opportunity for public comment in
accordance with the CAA for the SIP
Call and the proposed rule to approve
Iowa’s SIP. The SIP Call provided

requirements for the state to address and
also identified that the state establish a
specific date in its SIP revision by
which the Muscatine area will attain the
standard. Further, the SIP Call provided
that EPA will then establish a specific
date for attainment when the Agency
takes action on the state’s plan. In
today’s action after proposing this
action and taking comment, EPA is
finalizing that plan in accordance with
the SIP Call. The public, including the
commenter had adequate opportunity
and did provide comment on EPA’s
proposed action.

IV. What action is EPA taking?

EPA is taking final action to grant full
approval of Iowa’s SIP revision to
address the 2006 24-hour PM, s NAAQS.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” under the terms of Executive
Order 12866 (58 FR 51735, October 4,
1993) and is therefore not subject to
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011).

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 30, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
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Dated: November 14, 2014.
Karl Brooks,
Regional Administrator, Region 7.

For the reasons stated in the

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52

Subpart Q—lowa

m 2.In §52.820, the table in paragraph
(d) is amended by adding entries (29)

through (109) in numerical order to read

preamble, the Environmental Protection —continues to read as follows: as follows:
Agency amends 40 CFR part 52 as set Authority: 42 U.S.C. 7401 et seq. §52.820 Identification of plan.
forth below: * * * * *
(d) * Kk %
EPA-APPROVED IOWA SOURCE—SPECIFIC ORDERS/PERMITS
Name of source Order/permit No. Statedzftf:c“ve EPA approval date Explanation
(29) Grain Processing Corpora- Administrative Consent Order 2/14/2014 12/1/2014 [Insert Federal = The last sentence of Para-
tion. NO. 2014-AQ-A1. Register citation]. graph 5, Section Il and
Section VI are not ap-
proved by EPA as part
of the SIP.
(30) Muscatine Power and Water  Permit NO. 74—-A-175-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(31) Muscatine Power and Water  Permit NO. 80—-A-006-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(32) Muscatine Power and Water Permit NO. 80-A-007-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(33) Muscatine Power and Water  Permit NO. 80-A-191-P2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(34) Muscatine Power and Water  Permit NO. 80-A-193-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(35) Muscatine Power and Water Permit NO. 80-A-194-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(36) Muscatine Power and Water Permit NO. 80-A-197-S2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(37) Muscatine Power and Water  Permit NO. 80—-A-200-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(38) Muscatine Power and Water Permit NO. 80-A-201-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(39) Muscatine Power and Water  Permit NO. 80-A-202-S2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(40) Muscatine Power and Water  Permit NO. 93—-A-283-S2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(41) Muscatine Power and Water Permit NO. 93—-A-288-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(42) Muscatine Power and Water Permit NO. 93—-A-289-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation].
(43) Muscatine Power and Water  Permit NO. 93-A-290-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(44) Muscatine Power and Water  Permit NO. 93—-A-373-P2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(45) Muscatine Power and Water Permit NO. 00-A-638-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(46) Muscatine Power and Water Permit NO. 00-A-639-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation].
(47) Muscatine Power and Water  Permit NO. 00-A-689-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(48) Muscatine Power and Water  Permit NO. 00—A-684-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(49) Muscatine Power and Water  Permit NO. 00-A-686-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(50) Muscatine Power and Water  Permit NO. 00-A-687-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(51) Muscatine Power and Water  Permit NO. 01-A-193-S2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(52) Muscatine Power and Water Permit NO. 01-A-218-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(53) Muscatine Power and Water Permit NO. 01-A—-456-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).
(54) Muscatine Power and Water Permit NO. 01-A-617-S1 ........... 7/22/2013 12/1/2014 [Insert Federal

Register citation).
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EPA-APPROVED |IOWA SOURCE—SPECIFIC ORDERS/PERMITS—Continued

State effective

Name of source Order/permit No. EPA approval date Explanation

date

(55) Muscatine Power and Water  Permit NO. 04—A-618-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(56) Muscatine Power and Water  Permit NO. 04—A-619-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(57) Muscatine Power and Water  Permit NO. 11-A-562-S1 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(58) Muscatine Power and Water  Permit NO. 13-A-139 ................. 7/23/2013 12/1/2014 [Insert Federal
Register citation).

(59) Muscatine Power and Water Permit NO. 13-A-140 ................ 7/23/2013 12/1/2014 [Insert Federal
Register citation].

(60) Muscatine Power and Water Permit NO. 13-A-141 ............... 7/23/2013 12/1/2014 [Insert Federal
Register citation).

(61) Muscatine Power and Water Permit NO. 13-A-142 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(62) Muscatine Power and Water Permit NO. 13-A-143 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(63) Muscatine Power and Water Permit NO. 13-A-146 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(64) Muscatine Power and Water  Permit NO. 13-A-147 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(65) Muscatine Power and Water Permit NO. 13-A-148 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation].

(66) Muscatine Power and Water Permit NO. 13-A-150 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(67) Muscatine Power and Water  Permit NO. 13-A-151 ............... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(68) Muscatine Power and Water  Permit NO. 13-A-152 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(69) Muscatine Power and Water Permit NO. 13-A-153 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(70) Muscatine Power and Water  Permit NO. 13-A-154 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(71) Muscatine Power and Water Permit NO. 13-A-155 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation].

(72) Muscatine Power and Water  Permit NO. 13-A-157 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(73) Muscatine Power and Water Permit NO. 13-A-158 ................ 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(74) Muscatine Power and Water Permit NO. 13-A-159 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation].

(75) Muscatine Power and Water Permit NO. 13-A-161 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(76) Muscatine Power and Water  Permit NO. 80-A-196-S3 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(77) Muscatine Power and Water  Permit NO. 93-A-286-S4 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(78) Muscatine Power and Water  Permit NO. 01-A—-457-S4 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(79) Muscatine Power and Water Permit NO. 06—A-650-S2 ........... 7/22/2013 12/1/2014 [Insert Federal
Register citation].

(80) Muscatine Power and Water Permit NO. 13—-A-160 ................. 7/22/2013 12/1/2014 [Insert Federal
Register citation).

(81) Union Tank Car Company ... Permit NO. 93-A-251-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation].

(82) Union Tank Car Company ... Permit NO. 93-A-252-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(83) Union Tank Car Company ... Permit NO. 93-A-253-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(84) Union Tank Car Company ... Permit NO. 93-A-254-S3 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(85) Union Tank Car Company ... Permit NO. 00—A-1086-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(86) Union Tank Car Company ... Permit NO. 00-A-1087-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation].

(87) Union Tank Car Company ... Permit NO. 00-A-1088-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(88) Union Tank Car Company ... Permit NO. 93—-A-255-S7 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(89) Union Tank Car Company ... Permit NO. 96-A-629-S3 ........... 4/08/2013 12/1/2014 [Insert Federal

Register citation).
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(90) Union Tank Car Company ... Permit NO. 96-A-630-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(91) Union Tank Car Company ... Permit NO. 96-A-631-S3 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(92) Union Tank Car Company ... Permit NO. 96-A-636-S3 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(93) Union Tank Car Company ... Permit NO. 00-A-529-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(94) Union Tank Car Company ... Permit NO. 00-A-530-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(95) Union Tank Car Company ... Permit NO. 00-A-531-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(96) Union Tank Car Company ... Permit NO. 00-A-532-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(97) Union Tank Car Company ... Permit NO. 00-A-533-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(98) Union Tank Car Company ... Permit NO. 93—-A-256-S6 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(99) Union Tank Car Company ... Permit NO. 96-A-632-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(100) Union Tank Car Company Permit NO. 96-A-633-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(101) Union Tank Car Company Permit NO. 96-A-634-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(102) Union Tank Car Company Permit NO. 96-A-635-S5 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(103) Union Tank Car Company Permit NO. 00-A-1089-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(104) Union Tank Car Company Permit NO. 00—-A-1090-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(105) Union Tank Car Company Permit NO. 00-A-1091-S2 ......... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(106) Union Tank Car Company Permit NO. 10-A-043-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(107) Union Tank Car Company Permit NO. 09—-A-009-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(108) Union Tank Car Company Permit NO. 09-A-010-S2 ........... 4/08/2013 12/1/2014 [Insert Federal
Register citation).

(109) Union Tank Car Company Permit NO. 94-A-434-S2 ........... 4/08/2013 12/1/2014 [Insert Federal

Register citation).

* * * * *

[FR Doc. 201428147 Filed 11-28-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 130402317-3966-02]
RIN 0648-XD636

Atlantic Highly Migratory Species;
Commercial Aggregated Large Coastal
Sharks (LCS) and Hammerhead Sharks
in the Atlantic Region

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the fisheries
for commercial aggregated LCS and
hammerhead sharks in the Atlantic
region. This action is necessary because
the commercial landings of Atlantic
aggregated LCS for the 2014 fishing
season have reached 80 percent of the
available commercial quota as of
November 14, 2014, and the fisheries
are quota-linked under current
regulations.

DATES: The commercial fisheries for
Atlantic aggregated LCS and Atlantic
hammerhead are closed effective 11:30
p-m. local time November 30, 2014,
until the end of the 2014 fishing season
on December 31, 2014, or until and if
NMFS announces via a notice in the
Federal Register that additional quota is
available and the season is reopened.

FOR FURTHER INFORMATION CONTACT:
Alexis Jackson or Karyl Brewster-Geisz
301-427-8503; fax 301-713-1917.

SUPPLEMENTARY INFORMATION: The
Atlantic shark fisheries are managed
under the 2006 Consolidated Highly
Migratory Species (HMS) Fishery
Management Plan (FMP), its
amendments, and its implementing
regulations (50 CFR part 635) issued
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1801 et
seq.).

Under §635.5(b)(1), dealers must
electronically submit reports on sharks
that are first received from a vessel on
a weekly basis through a NMFS-
approved electronic reporting system.
Reports must be received by no later
than midnight, local time, of the first
Tuesday following the end of the
reporting week unless the dealer is
otherwise notified by NMFS. Under
§635.28(b)(3), the quotas of certain
species and/or management groups are
linked. The quotas for aggregated LCS
and hammerhead sharks in the Atlantic
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region are linked (§ 635.28(b)(3)(i)).
Under §635.28(b)(2), when NMFS
calculates that the landings for any
species and/or management group of a
linked group have reached or are
projected to reach 80 percent of the
available quota, NMFS will file for
publication with the Office of the
Federal Register a notice of closure for
all of the species and/or management
groups in a linked group that will be
effective no fewer than 5 days from date
of filing. From the effective date and
time of the closure until and if NMFS
announces, via a notice in the Federal
Register, that additional quota is
available and the season is reopened,
the fishery for all linked species and/or
management groups is closed, even
across fishing years.

On July 3, 2013 (78 FR 40318), NMFS
announced the final rule for
Amendment 5a to the 2006
Consolidated HMS FMP, which, among
other things, established new quotas for
aggregated LCS and hammerhead sharks
in the Atlantic region and linked the
Atlantic aggregated LCS and Atlantic
hammerhead shark management groups.
As aresult of the quota linkage, when
the quota for one management group is
reached and is closed, the other
management group closes at the same
time. On November 26, 2013 (78 FR
70500), NMFS announced that the
commercial Atlantic aggregated LCS
quota for 2014 was 168.9 metric tons
(mt) dressed weight (dw) (372,552 1b
dw), and the Atlantic hammerhead
shark quota was 27.1 mt dw (59,736 1b
dw).

Dealer reports recently received
through November 14, 2014, indicate
that 135.0 mt dw, or 80 percent, of the
available Atlantic aggregated LCS quota
has been landed, and that 10.1 mt dw,
or 37 percent, of the available Atlantic
hammerhead shark quota has been
landed. Based on these dealer reports,
NMFS estimates that the 80-percent
limit specified for a closure notice in the
regulations has been reached as of
November 14, 2014. Accordingly, NMFS
is closing both the commercial
aggregated LCS and hammerhead
management groups in the Atlantic

region as of 11:30 p.m. local time
November 30, 3014. All other shark
species or management groups that are
currently open will remain open,
including the blue shark, porbeagle
shark, and pelagic sharks other than
porbeagle or blue shark management
groups.

At §635.27(b)(1), the boundary
between the Gulf of Mexico region and
the Atlantic region is defined as a line
beginning on the East Coast of Florida
at the mainland at 25°20.4’ N. lat,
proceeding due east. Any water and
land to the south and west of that
boundary is considered for the purposes
of monitoring and setting quotas, to be
within the Gulf of Mexico region.

During the closure, retention of
aggregated LCS and hammerhead sharks
in the Atlantic region is prohibited for
persons fishing aboard vessels issued a
commercial shark limited access permit
(LAP) under § 635.4. However, persons
aboard a commercially-permitted vessel
that is also properly permitted to
operate as a charter vessel or headboat
for HMS and is engaged in a for-hire trip
could fish under the recreational
retention limits for sharks and “no sale”
provisions (§ 635.22(a) and (c)).
Similarly, persons aboard a
commercially-permitted vessel that
possesses a valid shark research permit
under § 635.32 and has a NMFS-
approved observer onboard may
continue to harvest and sell aggregated
LCS and hammerhead sharks in the
Atlantic region pursuant to the terms
and conditions of the shark research
permit.

During this closure, a shark dealer
issued a permit pursuant to § 635.4 may
not purchase or receive aggregated LCS
and/or hammerhead sharks in the
Atlantic region from a vessel issued an
Atlantic Shark LAP, except that a
permitted shark dealer or processor may
possess aggregated LCS and/or
hammerhead sharks in the Atlantic
region that were harvested, off-loaded,
and sold, traded, or bartered prior to the
effective date of the closure and were
held in storage, consistent with
§635.28(b)(5). Additionally, a permitted
shark dealer or processor may possess

aggregated LCS and/or hammerhead
sharks in the Atlantic region that were
harvested by a vessel issued a valid
shark research fishery permit per
§635.32 that had a NMFS-approved
observer onboard during the trip the
sharks were taken on, as long as the LCS
research fishery quota remains open.
Similarly, a shark dealer issued a permit
pursuant to § 635.4 may, in accordance
with relevant state regulations, purchase
or receive aggregated LCS and/or
hammerhead sharks in the Atlantic
region if the sharks were harvested, off-
loaded, and sold, traded, or bartered
from a vessel that fishes only in state
waters and that has not been issued an
Atlantic Shark LAP, HMS Angling
permit, or HMS Charter/Headboat
permit pursuant to §635.4.

Classification

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator for Fisheries,
NOAA (AA), finds that providing prior
notice and public comment for this
action is impracticable and contrary to
the public interest because the fishery is
currently underway and any delay in
this action would result in overharvest
of the quota and be inconsistent with
management requirements and
objectives. Similarly, affording prior
notice and opportunity for public
comment on this action is contrary to
the public interest because if the quota
is exceeded, the stock may be negatively
affected and fishermen ultimately could
experience reductions in the available
quota and a lack of fishing opportunities
in future seasons. For these reasons, the
AA also finds good cause to waive the
30-day delay in effective date pursuant
to 5 U.S.C. 553(d)(3). This action is
required under § 635.28(b)(2) and is
exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 25, 2014.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-28224 Filed 11-25-14; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 915
[Docket No. AMS-FV-14-0080; FV15-915—
1CR]

Avocados Grown in South Florida;
Continuance Referendum

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Referendum order.

SUMMARY: This document directs that a
referendum be conducted among
eligible producers of avocados grown in
South Florida to determine whether
they favor continuance of the marketing
order regulating the handling of
avocados grown in the production area.
DATES: The referendum will be
conducted from January 12 through
January 27, 2015. To vote in this
referendum, producers must have
produced Florida avocados within the
designated production area during the
period April 1, 2013, through March 31,
2014.

ADDRESSES: Copies of the marketing
order may be obtained from the
referendum agents at 1124 First Street
South, Winter Haven, FL 33880, or the
Office of the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet:
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Specialist, or
Christian D. Nissen, Regional Director,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1124 First Street South,
Winter Haven, FL 33880; Telephone:
(863) 324-3375, Fax: (863) 291-8614, or
Email: Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Order No. 915, as amended

(7 CFR part 915), hereinafter referred to
as the “order,” and the applicable
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act,” it is hereby directed that
a referendum be conducted to ascertain
whether continuance of the order is
favored by producers. The referendum
shall be conducted from January 12
through January 27, 2015, among
Florida avocados growers in the
production area. Only Florida avocado
producers that were engaged in the
production of Florida avocado, during
the period of April 1, 2013, through
March 31, 2014, may participate in the
continuance referendum.

USDA has determined that
continuance referenda are an effective
means for determining whether
producers favor the continuation of
marketing order programs. USDA would
consider termination of the order if less
than two-thirds of the producers voting
in the referendum and less than two-
thirds of the volume of Florida avocados
represented in the referendum favor
continuance. In evaluating the merits of
continuance versus termination, USDA
will not exclusively consider the results
of the continuance referendum. USDA
will also consider all other relevant
information concerning the operation of
the order and the relative benefits and
disadvantages to producers, handlers,
and consumers in order to determine
whether continued operation of the
order would tend to effectuate the
declared policy of the Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), the ballot materials to be used in
the referendum have been submitted to
and approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581—
0189, Generic Fruit Crops. It has been
estimated that it will take an average of
20 minutes for each of the
approximately 300 producers of Florida
avocados to cast a ballot. Participation
is voluntary. Ballots postmarked after
January 27, 2015, will not be included
in the vote tabulation.

Doris Jamieson and Christian D.
Nissen of the Southeast Marketing Field
Office, Fruit and Vegetable Program,
AMS, USDA, are hereby designated as
the referendum agents of the Secretary
of Agriculture to conduct this
referendum. The procedure applicable

to the referendum shall be the
“Procedure for the Conduct of
Referenda in Connection With
Marketing Orders for Fruits, Vegetables,
and Nuts Pursuant to the Agricultural
Marketing Agreement Act of 1937, as
Amended” (7 CFR 900.400-900.407).

Ballots will be mailed to all producers
of record and may also be obtained from
the referendum agents, or from their
appointees.

List of Subjects in 7 CFR Part 915

Avocados, Reporting and
recordkeeping requirements.

Authority: 7 U.S.C. 601-674.

Dated: November 25, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 201428288 Filed 11-28-14; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0766; Directorate
Identifier 2013—NE-26—AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Canada Corp. Turboprop
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to revise
airworthiness directive (AD) 2014—17—
08 that applies to all Pratt & Whitney
Canada Corp. (P&WC) PT6A-114 and
PT6A-114A turboprop engines. AD
2014-17-08 requires initial and
repetitive borescope inspections (BSIs)
of compressor turbine (CT) blades, and
the removal from service of blades that
fail inspection. Since we issued AD
2014-17-08, P&WC developed an
additional single crystal CT blade that
corrects the unsafe condition. This
proposed AD would retain all the
requirements of AD 2014-17-08, add an
additional single crystal CT blade that
corrects the unsafe condition, reduce
the affected population, and correct the
Credit for Previous Action paragraph.
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We are proposing this AD to prevent
failure of CT blades, which could result
in damage to the engine and damage to
the airplane.

DATES: We must receive comments on
this proposed AD by January 30, 2015.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Pratt &
Whitney Canada Corp., 1000 Marie-
Victorin, Longueuil, Quebec, Canada,
J4G 1A1; phone: 800-268-8000; fax:
450-647-2888; Internet: www.pwc.ca.
You may view this service information
at the FAA, Engine & Propeller
Directorate, 12 New England Executive
Park, Burlington, MA. For information
on the availability of this material at the
FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2013—
0766; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
mandatory continuing airworthiness
information, regulatory evaluation, any
comments received, and other
information. The address for the Docket
Office (phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Robert Morlath, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7154; fax: 781-238—
7199; email: robert.c.morlath@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this NPRM. Send your comments to an
address listed under the ADDRESSES

section. Include ‘“Docket No. FAA—
2013-0766; Directorate Identifier 2013—
NE-26—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

On August 18, 2014, we issued AD
2014-17-08, Amendment 39-17961 (79
FR 52172, September 3, 2014), (“AD
2014-17-08"), for all P&*KWC PT6A-114
and PT6A-114A turboprop engines. AD
2014-17-08 requires initial and
repetitive BSIs of CT blades, and the
removal from service of blades that fail
inspection. AD 2014—17-08 resulted
from several incidents of CT blade
failure, causing power loss, and engine
failure. We issued AD 2014-17-08 to
prevent failure of CT blades, which
could result in damage to the engine
and damage to the airplane.

Actions Since AD 2014-17-08 Was
Issued

Since we issued AD 2014—17-08 (79
FR 52172, September 3, 2014), P&WC
developed a new single crystal CT
blade, P/N 3079351-01, to correct the
unsafe condition. The addition of this
new P/N reduces the affected
population. Finally, we determined that
in AD 2014—-07-08, we gave credit for
action that is inapplicable to the unsafe
condition. Specifically, in the Credit for
Previous Action paragraph, the AD
allows credit for a previously performed
metallurgical examination of “single
crystal CT blades”. Metallurgical
examination of single crystal CT blades
is inapplicable to the non-single crystal
CT blades referenced in Compliance
paragraph (e)(1)(iii)(B) of this NPRM.

Relevant Service Information

We reviewed P&WC Service Bulletin
(SB) No. PT6A-72-1669, Revision 9,
dated June 28, 2013. The service
information describes procedures for
correcting the unsafe condition.

FAA’s Determination

We are proposing this NPRM because
we evaluated all the relevant
information and determined the unsafe
condition described previously is likely

to exist or develop in other products of
the same type design.

Proposed AD Requirements

This NPRM would require initial and
repetitive BSIs of CT blades, and the
removal from service of blades that fail
inspection. This NPRM would also
require as a mandatory terminating
action, replacement of non-single crystal
CT blades with single crystal CT blades
at the next shop visit. This NPRM also
corrects the reference to single crystal
CT blades in the Credit for Previous
Action paragraph. This NPRM also
reduces the affected population by
introducing a new single crystal CT
blade P/N that addresses the unsafe
condition.

Costs of Compliance

We estimate that this proposed AD
affects 300 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 4
hours per engine to perform the
required inspection and 8 hours to
replace the blades. The average labor
rate is $85 per hour. Required parts cost
about $59,334 per engine. Based on
these figures, we estimate the cost of
this proposed AD on U.S. operators to
be $18,106,200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Amend § 39.13 by removing
airworthiness directive (AD) 2014—17—
08, Amendment 39-17961 (79 FR
52172, September 3, 2014), and adding
the following new AD:

Pratt & Whitney Canada Corp.: Docket No.
FAA-2013-0766; Directorate Identifier
2013-NE-26—-AD.

(a) Comments Due Date

We must receive comments by January 30,
2015.

(b) Affected ADs

This AD replaces AD 2014-17-08,
Amendment 39-17961 (79 FR 52172,
September 3, 2014).

(c) Applicability
This AD applies to all Pratt & Whitney

Canada Corp. (P&WC) PT6A-114 and PT6A—
114A turboprop engines.

(d) Unsafe Condition

This AD was prompted by several
incidents of compressor turbine (CT) blade
failure, causing power loss, and engine
failure. We are issuing this AD to prevent
failure of CT blades, which could lead to
damage to the engine and damage to the
airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) For engines installed with CT blades
other than P&WC single crystal CT blades,
part numbers (P/Ns) 3072791-01, 3072791~
02, or 3079351-01, do the following:

(i) Until removed, per the requirements of
this AD, borescope inspect the CT blade
leading and trailing edges, within the
following intervals, whichever occurs later:

(A) 150 operating hours after October 8,
2014; or

(B) 500 operating hours since new; or

(C) 500 operating hours since last
borescope inspection (BSI) of the CT blades;
or

(D) Before next flight after the effective
date of this AD.

(ii) Thereafter, repeat the inspection
required by paragraph (e)(1)(i) of this AD
every 500 flight hours time since last
inspection.

(iii) At the next hot section inspection
(HSI) after the effective date of this AD, and
each HSI thereafter, replace the complete set
of CT blades with any of the following:

(A) New CT blades;

(B) CT blades that have passed a two-blade
metallurgical inspection. Use paragraph 3.B.,
Accomplishment Instructions, of P&WC
Service Bulletin (SB) No. PT6A-72-1669,
Revision 9, dated June 28, 2013, to do the
inspection; or

(C) P&WC single crystal CT blades, P/Ns
3072791-01, 3072791-02, or 3079351-01.

(2) Replacement of the complete set of CT
blades with single crystal CT blades, P/Ns
3072791-01, 3072791-02, or 307935101 is
terminating action for the requirements of
paragraph (e)(1) of this AD.

(3) By October 8, 2017, replace the
complete set of CT blades with P&WC single
crystal CT blades, P/Ns 307279101,
3072791-02, or 3079351-01.

(g) Credit for Previous Action

Performance of the metallurgical
examination specified in paragraph
(e)(1)(iii)(B) of this AD on CT blades other
than P&WC single crystal CT blades, P/Ns
3072791-01, 3072791-02, or 307935101,
before the effective date of this AD fulfils the
initial inspection requirements of paragraph
(e)(1)(i) of this AD. However, you must still
comply with the repetitive BSI requirement
of paragraph (e)(1)(ii) of this AD until you
complete the mandatory terminating action
of paragraph (e)(3) of this AD.

(h) Alternative Methods of Compliance
(AMOCs)

(1) AMOGCs previously approved for AD
2014-17-08, Amendment 39-17961 (79 FR
52172, September 3, 2014) are approved for
this AD.

(2) The Manager, Engine Certification
Office, FAA, may approve AMOCs for this
AD. Use the procedures found in 14 CFR
39.19 to make your request. You may email
your request to: ANE-AD-AMOC@faa.gov.

(i) Related Information

(1) For more information about this AD,
contact Robert Morlath, Aerospace Engineer,

Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7154; fax: 781-238-7199;
email: robert.c.morlath@faa.gov.

(2) Refer to MCAI Transport Canada Civil
Aviation AD CF-2013-21R1, dated
November 13, 2013, for more information.
You may examine the MCAI in the AD
docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0766-0008.

(3) P&WC SB No. PT6A-72-1669, Revision
9, dated June 28, 2013, which is not
incorporated by reference in this AD, can be
obtained from P&WC, using the contact
information in paragraph (i)(4) of this AD.

(4) For service information identified in
this AD, contact Pratt & Whitney Canada
Corp., 1000 Marie-Victorin, Longueuil,
Quebec, Canada, J4G 1A1; phone: 800-268—
8000; fax: 450-647—-2888; Internet:
www.pwe.ca.

(5) Guidance for performing the BSI of the
CT blades leading and trailing edges can be
found in paragraph 3.A, Accomplishment
Instructions, P& WC SB No. PT6A-72-1669,
Revision 9, dated June 28, 2013.

(6) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
November 20, 2014.
Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2014-28188 Filed 11-28-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0779; Directorate
Identifier 2014—NM-052—-AD]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company Model
382, 382B, 382E, 382F, and 382G
airplanes. This proposed AD was
prompted by an evaluation by the
design approval holder (DAH)
indicating that the outer wings are
subject to widespread fatigue damage
(WFD). This proposed AD would


http://www.regulations.gov/#!documentDetail;D=FAA-2013-0766-0008
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require replacing certain outer wings
with new or certain serviceable outer
wings. We are proposing this AD to
prevent fatigue cracking of the outer
wing, and to prohibit exceeding the
limit of validity (LOV), which could
result in reduced structural integrity of
the airplane.

DATES: We must receive comments on
this proposed AD by January 15, 2015.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

¢ Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, Airworthiness
Office, Dept. 6A0M, Zone 0252, Column
P-58, 86 S. Cobb Drive, Marietta, GA
30063; telephone 770—494-5444; fax
770—494-5445; email ams.portal@
Imco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0779; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Carl
Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, GA
30337; phone: 404—474-5554; fax: 404—
474-5605; email: Carl. W.Gray@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA-
2014—0779; Directorate Identifier 2014—
NM-052—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Structural fatigue damage is
progressive. It begins as minute cracks,
and those cracks grow under the action
of repeated stresses. This can happen
because of normal operational
conditions and design attributes, or
because of isolated situations or
incidents such as material defects, poor
fabrication quality, or corrosion pits,
dings, or scratches. Fatigue damage can
occur locally, in small areas or
structural design details, or globally.
Global fatigue damage is general
degradation of large areas of structure
with similar structural details and stress
levels. Multiple-site damage is global
damage that occurs in a large structural
element such as a single rivet line of a
lap splice joining two large skin panels.
Global damage can also occur in
multiple elements such as adjacent
frames or stringers. Multiple-site-
damage and multiple-element-damage
cracks are typically too small initially to
be reliably detected with normal
inspection methods. Without
intervention, these cracks will grow,
and eventually compromise the
structural integrity of the airplane, in a
condition known as WFD. As an
airplane ages, WFD will likely occur,
and will certainly occur if the airplane
is operated long enough without any
intervention.

The FAA’s WFD final rule (75 FR
69746, November 15, 2010) became
effective on January 14, 2011. The WFD
rule requires certain actions to prevent
structural failure due to WFD
throughout the operational life of
certain existing transport category
airplanes and all of these airplanes that

will be certificated in the future. For
existing and future airplanes subject to
the WFD rule, the rule requires that
DAHs establish a limit of validity (LOV)
of the engineering data that support the
structural maintenance program.
Operators affected by the WFD rule may
not fly an airplane beyond its LOV,
unless an extended LOV is approved.

The WFD rule (75 FR 69746,
November 15, 2010) does not require
identifying and developing maintenance
actions if the DAHs can show that such
actions are not necessary to prevent
WFD before the airplane reaches the
LOV. Many LOVs, however, do depend
on accomplishment of future
maintenance actions. As stated in the
WFD rule, any maintenance actions
necessary to reach the LOV will be
mandated by airworthiness directives
through separate rulemaking actions.

In the context of WFD, this action is
necessary to enable DAHs to propose
LOVs that allow operators the longest
operational lives for their airplanes, and
still ensure that WFD will not occur.
This approach allows for an
implementation strategy that provides
flexibility to DAHs in determining the
timing of service information
development (with FAA approval),
while providing operators with certainty
regarding the LOV applicable to their
airplanes.

This proposed AD for all Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Model 382, 382B,
382E, 382F, and 382G airplanes was
prompted by an evaluation by the DAH
indicating that the outer wings are
subject to WFD. The root cause of WFD
is fatigue cracks manifesting and
growing simultaneously at similar
structural details and stress levels on
the outer wings. Fatigue cracking is
increasingly likely as the airplane is
being operated and is aging; and
without intervention, fatigue cracking of
the outer wing could result in reduced
structural integrity of the airplane.

Relevant Service Information

We reviewed Lockheed Service
Bulletin 382-57-96, dated December 16,
2013. This service bulletin describes
procedures for replacing outer wings
having serial numbers 3946 through
4541 inclusive, and for replacing
manufacturing end product replacement
outer wings 14Y series having part
numbers 388021-9/-10 with new or
certain serviceable outer wings.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
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develop in other products of the same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between this Proposed AD
and the Service Information.”

Differences Between This Proposed AD
and the Service Information

Operators should note that Lockheed
Service Bulletin 382—-57-96, dated
December 16, 2013, states that airplanes
with more than 30,000 total flight hours
on certain outer wings should be
grounded until the outer wings are
replaced. The manufacturer has
informed us that there is a 28-month

lead time for obtaining replacement
outer wings. We find 30 months after
the effective date of this AD for
airplanes having outer wings that have
accumulated 30,000 total flight hours or
more to be an appropriate compliance
time to complete outer wing
replacement. In developing the
compliance time for this action, we
considered the degree of urgency
associated with addressing the unsafe
condition, the maximum interval of
time allowable for all affected airplanes
to continue to operate without
compromising safety, and the
availability of required parts.

Explanation of Compliance Time

The compliance time for the
replacement specified in this proposed

ESTIMATED COSTS

AD for addressing WFD was established
to ensure that discrepant structure is
replaced before WFD develops in
airplanes. Standard inspection
techniques cannot be relied on to detect
WEFD before it becomes a hazard to
flight. We will not grant any extensions
of the compliance time to complete any
AD-mandated service bulletin related to
WEFD without extensive new data that
would substantiate and clearly warrant
such an extension.

Costs of Compliance

We estimate that this proposed AD
affects 20 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Left and right outer wing replacement ............ 1,500 work-hours x $85 per hour = $127,500 $8,000,000 $8,127,500 $162,550,000

Initial Regulatory Flexibility Analysis

This section presents the initial
regulatory flexibility analysis (IRFA)
that was prepared for this action. We
have reworded and reformatted this
analysis for publication in the Federal
Register.

The Regulatory Flexibility Act of 1980
(Public Law 96-354) (RFA) establishes
““as a principle of regulatory issuance
that agencies shall endeavor, consistent
with the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

The FAA finds that this proposed rule
would have a significant impact on a
substantial number of entities.
Therefore, under Section 603(b) of the
RFA, the IRFA must address:

e A description of reasons the agency
is considering the action;

o A statement of the legal basis and
objectives for the proposed rule;

o A description of the record keeping
and other compliance requirements of
the proposed rule;

o All federal rules that may duplicate,
overlap, or conflict with the proposed
rule;

o A description and an estimated
number of small entities to which the
proposed rule will apply; and

e A description of alternatives
considered.

The following provides a detailed
description of each of the six items
specified previously.

1. A Description of Reasons the Agency
Is Considering the Action

We are proposing to adopt a new AD
for all Lockheed Martin Corporation/
Lockheed Martin Aeronautics Company
Model 382, 382B, 382E, 382F, and 382G
airplanes because we evaluated all the
relevant information and determined
the unsafe condition is likely to exist or
develop in other products of the same
type design. This proposed rule was
prompted by an evaluation by the
design approval holder (DAH)
indicating that the outer wings are
subject to WFD. This proposed rule
would require replacing certain outer
wings with new or certain serviceable
outer wings.

2. A Statement of the Legal Basis and
Objectives for the Proposed Rule

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority. We propose this rulemaking
under the authority described in subtitle
VII, part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action. The objective of this proposed
AD is to prevent fatigue cracking of the
outer wing, which has resulted in an
accident, and to prohibit exceeding the
LOV.

3. A Description of the Record Keeping
and Other Compliance Requirements of
the Proposed Rule

The agency expects only minimal
documentation, reporting, and record-
keeping compliance requirements to
result from this proposed rule. Every
operator (including small businesses
and businesses with greater than 1,500
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employees) will incur a paperwork
burden.

4. All Federal Rules That May
Duplicate, Overlap, or Conflict With the
Proposed Rule

We are unaware that this proposed
rule will overlap, duplicate, or conflict
with existing Federal rules.

5. A Description and an Estimated
Number of Small Entities to Which the
Proposed Rule Will Apply

Operators affected by this proposed
rule would be required to comply with
the AD requirements within 30 months
after the effective date of the final rule.
The FAA uses current U.S. operators’
employment and annual revenue in
order to determine the number of
operators this proposed rule affects.

To determine the economic impact of
this proposed rule on small business
operators, the agency began by
identifying the affected firms, gathering
operational data, and establishing the
compliance cost impact. We obtained a
list of U.S. operators who would be
affected by this proposed rule from the
FAA Flight Standards Service National
Vital Information Subsystem (NVIS)
database and from private fleet data
providers. Using information provided
by the U.S. Department of
Transportation Form 41 filings, the
World Aviation Directory & Aerospace
Database (WAD), and the Internet, the
agency obtained company revenue and
employment for many of the operators.

We determined that nine operators
could be affected by this proposed rule.
Many of these are air cargo operators. Of
the nine operators, there are seven that
publically reported annual employment
and operating revenue data. All seven
operators that reported annual
employment data are below the Small
Business Administration’s (SBA) size
standard of 1,500 employees for a small
business in the air transport industry.
Due to the sparse amount of publicly
available data on internal company
financial and employment statistics for
small entities, it is not feasible to
identify how many of the remaining
carriers would also qualify as small
businesses. Based on the publically
available data, this proposed rule would
have an impact on a substantial number
of small entities.

To assess this proposed rule’s cost
impact to small business operators, we
determined the additional cost this
rulemaking would add to the seven
operators.

We use the average hourly labor cost
(including benefits) as a basis to
estimate costs for the outer wing
replacement of the affected aircraft. In

order to estimate the impact on small
entities, we sum the incremental costs
of this proposed rule, and use that
estimate to calculate an average cost per
operator. We then use that average to
estimate the total cost burden on
operators that we identify as meeting
the above definition of small entities.

Specifically, we estimate each
operator’s total compliance cost by
multiplying our estimate of the average
cost per outer wing replacement by the
number of affected aircraft each of the
seven air carriers operate that meet the
SBA’s size standard for a small business
of 1,500 employees.

From the summer 2013 edition of the
Airliner Price Guide, we determined the
used retail value of the affected aircraft,
which ranges between $1.92 and $2.91
million. In the preamble of this
proposed rule, we estimate that it would
cost an operator about $8.1 million to
replace the outer wing. In other words,
this proposed rule would cost between
three to four times the retail value of the
aircraft.

On the basis of these estimates, we
conclude that this proposed rule will
have a significant economic impact on
a substantial number of small entities.

6. A Description of Alternatives
Considered

The FAA considered alternatives as it
developed the proposed rule. A
discussion of those alternatives follows.

Alternative 1: The Status Quo

The status quo alternative has no
compliance costs, but to continue
operation of the affected aircraft
constitutes a known unsafe condition.
Therefore, we rejected this status quo
alternative.

Alternative 2: Excluding Certain Small
Entities

We considered excluding certain
operators from compliance with the
proposed rule because they are small
entities; however, the affected aircraft
operated by small entities could
experience WFD, which could result in
reduced structural integrity of the
airplane that has led to catastrophic
accidents. Thus, we did not find this
alternative to be acceptable.

Alternative 3: Extending the Final
Compliance Date for Small Entities

Extending the compliance date for
small entities reduces the costs to small
entities over the analysis interval. Under
this alternative, we expect that the
projected cost of the proposed rule
would still be significant for some of the
operators studied. As the airplane ages,
the wing deteriorates, making a flight

less safe. Thus, we also found this
alternative to be unacceptable.

Therefore, this rulemaking will have a
significant economic impact on a
substantial number of small entities. We
invite public comments regarding this
determination.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company: Docket
No. FAA-2014-0779; Directorate
Identifier 2014-NM-052—-AD.

(a) Comments Due Date

We must receive comments by January 15,
2015.

(b) Affected ADs

This AD affects AD 2012—-06-09,
Amendment 39-16990 (77 FR 21404, April
10, 2012); AD 2011-15-02, Amendment 39—
16749 (76 FR 41647, ]uly 15, 2011).

(c) Applicability

This AD applies to all Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company Model 382, 382B, 382E, 382F, and
382G airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder indicating that
the outer wings are subject to widespread
fatigue damage. We are issuing this AD to
prevent fatigue cracking of the outer wing,
which could result in reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Outer Wing Replacement

For airplanes with outer wings having
serial numbers (S/Ns) 3946 through 4541
inclusive, or manufacturing end product
(MEP) replacement outer wings 14Y series
having part numbers (P/Ns) 388021-9/-10:
Before the accumulation of 30,000 total flight
hours on the outer wings, or within 30
months after the effective date of this AD,
whichever occurs later, except as specified in
paragraph (i) of this AD, replace the outer
wings as provided in paragraphs (h)(1) and
(h)(2) of this AD, as applicable, in accordance
with the Accomplishment Instructions of
Lockheed Service Bulletin 382—57-96, dated
December 16, 2013.

(h) Acceptable Replacement Wings

(1) Outer wings having S/Ns 3946 through
4541 inclusive, and MEP replacement outer
wings 14Y series having P/Ns 388021-9/-10,
are acceptable for the outer wing replacement
required by paragraph (g) of this AD,
provided that the replacement outer wing has
accumulated less than 30,000 total flight

hours. Upon reaching 30,000 total flight
hours, the replacement outer wing must be
replaced as required by paragraph (g) of this
AD.

(2) Outer wings having S/Ns 4542 and
subsequent, or all MEP replacement outer
wings, except for 14Y series having P/Ns
388021-9/-10, that have accumulated less
than 75,000 total flight hours are acceptable
for the outer wing replacement required by
paragraph (g) of this AD.

Note 1 to paragraph (h) of this AD:
Lockheed Service Bulletin 382—-57-96, dated
December 16, 2013, describes an option to
salvage certain system components when
replacing an outer wing. An operator may
need to recertify compliance with AD 2012—
06—09, Amendment 39-16990 (77 FR 21404,
April 10, 2012); and AD 2011-15-02,
Amendment 39-16749 (76 FR 41647, July 15,
2011); if salvaged components are used in a
replacement wing.

(i) Wings With Previous Military Usage

For airplanes that have any wing with
previous military usage: Within 30 days after
the effective date of this AD, contact the
Manager, Atlanta Aircraft Certification Office
(ACO), FAA, for a compliance time to
accomplish the actions required by paragraph
(g) of this AD. For a compliance time to be
approved by the Manager, Atlanta ACO, as
required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
Carl Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta ACO, 1701
Columbia Avenue, College Park, GA 30337;
phone: 404—474-5554; fax: 404—474-5605;
email: carl.w.gray@faa.gov.

(2) For service information identified in
this AD, contact Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company, Airworthiness Office, Dept. 6A0M,
Zone 0252, Column P-58, 86 S. Cobb Drive,
Marietta, GA 30063; telephone 770-494—
5444; fax 770-494-5445; email ams.portal@
Imco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may view this service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 19, 2014.

Suzanne Masterson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-28304 Filed 11-28-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0780; Directorate
Identifier 2014—NM-168-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for The
Boeing Company Model 747 airplanes
equipped with a main deck side cargo
door (MDSCD). This proposed AD was
prompted by recent testing that
indicates that intermodal containers,
when loaded as cargo, under certain
flight-load conditions, can shift and
impact the adjacent fuselage frames.
This proposed AD would require
revising the airplane flight manual to
incorporate limitations for carrying
certain payloads. We are proposing this
AD to prevent intermodal containers
loaded in the offset method from
shifting during flight gust loads and
damaging fuselage frames, which could
lead to the structural failure of the aft
fuselage in flight, and subsequent in-
flight breakup of the airplane.

DATES: We must receive comments on
this proposed AD by January 15, 2015.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0780; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425—
917-6425; fax: 425-917—6590; email:
steven.fox@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2014-0780; Directorate Identifier 2014—
NM-168-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Intermodal containers are common in
the cargo shipping industry and
transported by ships, trains, and trucks.
The focus of this NPRM is an
intermodal container that is nominally
20 feet long, 8 feet wide, and 8.5 feet
tall. This nominally sized intermodal
container includes the dimensions of an
International Organization for
Standardization (ISO) container ISO
668—1CC. The intermodal containers
themselves do not meet the
requirements of FAA Technical
Standard Order TSO-C90D, ““Cargo
Pallets, Nets and Containers (Unit Load
Devices)” (http://rgl.faa.gov/Regulatory

and_Guidance Library/rgTSO.nsf/0/
ba3cb5aeb6d07bec8625792d0052€535/
$FILE/TSO_C90_RevD_doc FINAL _
%20RGL _2011%200930.pdf); the lower
surface on these intermodal containers
is incompatible with most airplane
cargo-loading systems (CLSs). These
intermodal containers, however, can be
concentrically loaded on an FAA-
approved TSO-C90D pallet with the
certified net combination and loaded in
the center of the airplane, restrained by
the CLS or a series of straps connected
to the aircraft structure in accordance
with the airplane’s FAA-approved
Weight and Balance Manual procedures
for cargo that is not a Unit Load Device
(ULD).

The Weight and Balance Manual is
part of the Operating Limitations section
of the Airplane Flight Manual (AFM). In
accordance with 14 CFR 21.41, the
Operating Limitations are part of the
airplane type certificate and, therefore,
can be modified only by changing that
certificate; that is, by obtaining an
amended or supplemental type
certificate. Revisions to the AFM are
approved as AFM supplements, and the
approval is based on a finding that, with
the AFM revisions, the airplane
continues to meet the applicable
airworthiness standards. Operators are
required to comply with the Operating
Limitations by 14 CFR 91.9(a).

The FAA has become aware that some
operators, both domestic and foreign,
are not loading these containers in the
center of the airplane, but rather in the
standard left and right pallet positions.
The 8-foot, 6-inch, height of the
intermodal container interferes with the
fuselage when loaded in the standard
left and right pallet positions, so some
operators have been transporting these
intermodal containers shifted inboard
off of the FAA-approved TSO pallets
and attached to the pallet only with a
net and/or straps. This method of
transport is referred to as the “offset
method.” The practice of offsetting the
intermodal containers results in the
certified pallet-net combination having
slack in the net by the amount of the
offset. FAA observations have found the
offset for intermodal containers is as
much as 9 inches, with the
corresponding 9 inches of slack in the
TSO pallet net.

Although additional cargo straps have
been used to restrain the intermodal
containers to the pallets, the FAA
determined that these straps are not
effective, and the intermodal container
can shift in flight.

In 2013, a U.S. cargo operator
requested permission from the FAA to
carry intermodal containers on Boeing
Model 747 airplanes using the offset

method—similar to procedures used by
other U.S. and non-U.S. air carriers.
Based on the FAA’s review of the offset
method, it denied the operator’s request.
In March 2014, some U.S. cargo
operators and Boeing conducted a series
of full-scale tests, witnessed by the
FAA, to demonstrate that carrying
intermodal containers by the offset
method could be shown safe and
compliant to the applicable regulations.
The test procedures were developed by
engineers from Boeing and some U.S.
cargo operators, and were intended to
show compliance for flight loads on
Model 747 airplanes only. The results
produced CLS failures and/or excessive
deflections. The preliminary test results
confirmed the FAA'’s safety concerns.

Testing New Methods

U.S. operators and Boeing conducted
additional testing to demonstrate that
carrying intermodal containers by the
offset method could be shown safe and
compliant to the applicable regulations.
This testing used methods from
National Aerospace Standard (NAS)
3610 with maximum payloads that were
reduced from those tested previously.
The intent was for Boeing to use the test
data to develop an appropriate loading
method that could be incorporated into
the Boeing 747 Weight and Balance
Manual. The certified pallet net was not
used because previous testing showed it
ineffective in restraining the ISO
container as the offset of the container
on the pallet introduces slack in the net,
with the container essentially free to
move laterally in the airplane by the
amount of the offset.

Significant engineering resources
were applied, and a complex method of
strapping installation and procedures
and sequence for tightening the straps
was developed to preclude the excessive
deflections experienced during earlier
tests. While a few load cases were
successful, some had very small margins
(precluding any reduction of the
complexity of the nearly 100 straps
required). The testing was halted after
attempts to substantiate vertical loading
repetitively overloaded the forward and
aft CLS restraint locks, and the proposed
cargo restraining method was deemed
unviable.

FAA Observations and Conclusions

FAA engineering from the Transport
Airplane Directorate has been
extensively involved in the testing of
offset loading methods for intermodal
containers with the objective to
determine and document a safe and
compliant methodology that could be
the basis for a Boeing 747 Weight and
Balance Supplement for airline use
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worldwide. Testing to date indicates
this objective has not been met.

When positioned in accordance with
the Weight and Balance Manual, the
intermodal container is secured to the
CLS pallet along its entire length by
straps and netting. Offsetting the
container has the effect of creating slack
in the net and straps except at the ends
of the container. As a result, when gust
loads are encountered, most of the loads
are transferred to the locks at the ends
of the container and are not shared with
the locks in the middle. This uneven
loading has the effect of exceeding the
structural capability of the locks at the
ends of the container. This phenomenon
quickly failed the forward and aft CLS
locks during vertical testing, as
confirmed by both sets of industry
testing.

At this time, there is no offset method
for restraining intermodal containers

that has been demonstrated to be safe
and compliant.

Safety Issue

The current practice of carrying an
intermodal container by the offset
method is not permitted by the Boeing
747 Weight and Balance Manual. A
series of tests has verified that an
intermodal container, under certain
flight-load conditions, can shift in both
the outboard and vertical directions.
This shift by the intermodal container
can damage as many as ten fuselage
frames per container position during
flight, leading to the structural failure of
the aft fuselage in flight, and subsequent
in-flight breakup of the airplane.

Normally the FAA does not issue ADs
to address non-compliance with existing
regulations. But because of the
widespread nature of these practices,
the FAA has determined that issuing an

ESTIMATED COSTS

AD is the most effective means of
addressing this unsafe condition.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
revising the Limitations section of the
airplane flight manual (AFM) to
incorporate limitations on carrying
certain payloads.

Costs of Compliance

We estimate that this proposed AD
affects 98 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM FEVISION ..o s 1 work-hour x $85 per hour = $85 ................ $0 $85 $8,330

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014—-0780; Directorate Identifier 2014—
NM-168-AD.

(a) Comments Due Date

We must receive comments by January 15,
2015.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747-100B, 747—100B SUD,
747-200B, 747-200C, 747—-200F, 747-300,
747-400, 747—-400D, 747—400F, 747SR,
747SP, 747-8F, and 747-8 series airplanes,

certificated in any category, equipped with a
main deck side cargo door (MDSCD).

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by recent testing
that indicates that intermodal containers,
when loaded as cargo, under certain flight-
load conditions, can shift and impact the
adjacent fuselage frames. We are issuing this
AD to prevent intermodal containers loaded
in the offset method from shifting during
flight gust loads and damaging fuselage
frames, which could lead to the structural
failure of the aft fuselage in flight, and
subsequent in-flight breakup of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Revision of Airplane Flight Manual
(AFM)

Within 14 days after the effective date of
this AD, revise the Operating Limitations

section of the FAA-approved AFM to include
the information in figure 1 to paragraph (g)
of this AD. This may be accomplished by

inserting a copy of this AD into the
Limitations section of the AFM.

FIGURE 1 TO PARAGRAPH (G) OF THIS AD—AFM REVISION

Unless approved by the Manager of the Seattle Aircraft Certification Office, the carriage of the following payloads is prohibited:

1) Intermodal containers nominally sized at 20 feet long, 8 feet wide, and 8.5 feet tall that are not concentrically loaded on a pallet and re-
strained to the aircraft in accordance with the FAA-approved Weight and Balance Manual or Supplement.

2) 1SO 668-1CC containers that are not concentrically loaded on a pallet and restrained to the aircraft in accordance with the FAA-approved

Weight and Balance Manual or Supplement.

Note: Both payloads 1 and 2 may be concentrically loaded on a pallet and netted in accordance with the FAA-approved Weight and Balance
Manual and then loaded in the center of the airplane and restrained to the airplane by the approved center loaded cargo restraint system or
restrained directly to the airplane, both as defined in the FAA-approved Weight and Balance Manual.

(h) Special Flight Permits

Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed if any
intermodal container prohibited as specified
in figure 1 to paragraph (g) of this AD is on
board. For special flight permits, carriage of
freight is not allowed.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(j) Related Information

For more information about this AD,
contact Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6425; fax: 425—
917-6590; email: steven.fox@faa.gov.

Issued in Renton, Washington, on
November 21, 2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-28303 Filed 11-28-14; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2011-0725, FRL-9919-95—
Region-8]

Promulgation of State Implementation
Plan Revisions; Infrastructure
Requirements for the 1997 and 2006
PM. s, 2008 Lead, 2008 Ozone, and
2010 NO, National Ambient Air Quality
Standards; South Dakota

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
elements of State Implementation Plan
(SIP) revisions from the State of South
Dakota to demonstrate the State meets
infrastructure requirements of the Clean
Air Act (CAA) for the National Ambient
Air Quality Standards (NAAQS)
promulgated for particulate matter (PM)
on July 18, 1997 and October 17, 2006;
lead (Pb) on October 15, 2008; ozone on
March 12, 2008; and nitrogen dioxide
(NO>) on January 22, 2010. EPA is also
proposing to approve SIP revisions the
State submitted updating the Prevention
of Significant Deterioration (PSD)
program and provisions regarding state
boards. Section 110(a) of the CAA
requires that each state submit a SIP for
the implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA.

DATES: Written comments must be
received on or before December 31,
2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2011-0725, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: fulton.abby@epa.gov.

e Fax: (303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129.

¢ Hand Delivery: Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mail Code 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2011-
0725. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA, without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
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technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to section I,
General Information, of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT:
Abby Fulton, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129. 303—-312-6563,
fulton.abby@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The word Administrator means or
refers to the Administrator of the U.S.
Environmental Protection Agency.

(ii) The initials AERR mean or refer to
Air Emissions Reporting Rule.

(iii) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(iv) The initials AMNP mean or refer
to Air Monitoring Network Plan.

(v) The initials ARSD mean or refer to
the Administrative Rules of South
Dakota.

(vi) The initials BACT mean or refer
to Best Available Control Technology.

(vii) The initials BME mean or refer to
Board of Minerals and Environment.

(viii) The initials CAIR mean or refer
to the Clean Air Interstate Rule.

(ix) The initials CBI mean or refer to
confidential business information.

(x) The initials CSAPR mean or refer
to the Cross-State Air Pollution Rule.

(xi) The words or initials Department
or DENR mean or refer to the
Department of Environment and Natural
Resources.

(xii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(xiii) The initials FRM mean or refer
to Federal Reference Method.

(xiv) The initials GHG mean or refer
to greenhouse gases.

(xv) The initials NAAQS mean or refer
to national ambient air quality
standards.

(xvi) The initials NEI mean or refer to
the National Emissions Inventory.

(xvii) The initials NO, mean or refer
to nitrogen dioxide. The 2010 NO,
NAAQS is expressed as the three year
average of the 98th percentile of the
annual distribution of daily maximum
1-hour average concentrations.

(xviii) The initials NSR mean or refer
to new source review.

(xix) The initials Pb mean or refer to
primary and secondary lead less than or
equal to 0.15 micrograms per cubic
meter.

(xx) The initials PM mean or refer to
particulate matter.

(xxi) The initials PM> s mean or refer
to particulate matter with an
aerodynamic diameter of less than 2.5
micrometers (fine particulate matter).

(xxii) The initials ppb mean or refer
to parts per billion.

(xxiii) The initials ppm mean or refer
to parts per million.

(xxiv) The initials PSD mean or refer
to Prevention of Significant
Deterioration.

(xxv) The initials SDCL mean or refer
to South Dakota Codified Laws.

(xxvi) The initials SILs mean or refer
to significant impact level.

(xxvii) The initials SIP mean or refer
to State Implementation Plan.

(xxviii) The initials SLAMS mean or
refer to State and Local Air Monitoring
Stations.

(xxix) The initials SMCs mean or refer
to significant monitoring
concentrations.

(xxx) The initials SSM mean or refer
to start-up, shutdown, or malfunction.

(xxxi) The word State means or refers
to the State of South Dakota.

(xxxii) The initials ng/m? mean or
refer to micrograms per cubic meter.

Table of Contents

I. General Information
II. Background

III. What is the scope of this Rulemaking?

IV. What infrastructure elements are required
under Sections 110(a)(1) and (2)?

V. How did South Dakota address the
infrastructure elements of Sections
110(a)(1) and (2)?

VI. Analysis of the State submittals

VII. What action is EPA taking?

VIIL Statutory and Executive Orders Reviews

1. General Information

What should I consider as I prepare my
comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit CBI to
EPA through http://www.regulations.gov
or email. Clearly mark the part or all of
the information that you claim to be
CBLI. For CBI information on a disk or
CD ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register volume, date, and page
number);

e Follow directions and organize your
comments;

e Explain why you agree or disagree;

e Suggest alternatives and substitute
language for your requested changes;

¢ Describe any assumptions and
provide any technical information and/
or data that you used;

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced;

e Provide specific examples to
illustrate your concerns, and suggest
alternatives;

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats; and,

e Make sure to submit your
comments by the comment period
deadline identified.

II. Background

On July 18, 1997, EPA promulgated a
new 24-hour and annual NAAQS for
fine particulate matter (PM,s) (62 FR
38652). More recently, on October 17,
2006, EPA revised the standards for
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PMs s, tightening the 24-hour PM, 5
standard from 65 micrograms per cubic
meter (ug/m3) to 35ug/m?3, and retaining
the annual PM; s standard at 15 pug/m3
(71 FR 61144). On March 12, 2008, EPA
promulgated a new NAAQS for ozone,
revising the levels of the primary and
secondary 8-hour ozone standards from
0.08 parts per million (ppm) to 0.075
ppm (73 FR 16436). Subsequently, on
October 15, 2008, EPA revised the level
of the primary and secondary Pb
NAAQS from 1.5 micrograms per cubic
meter (ug/m?) to 0.15 ug/m3 (73 FR
66964). On January 22, 2010, EPA
promulgated a new 1-hour primary
NAAQS for NO, at a level of 100 parts
per billion (ppb) while retaining the
annual standard of 53 ppb. The
secondary NO, NAAQS remains
unchanged at 53 ppb (75 FR 6474, Feb.
9, 2010).

Under sections 110(a)(1) and (2) of the
CAA, states are required to submit
infrastructure SIPs to ensure their SIPs
provide for implementation,
maintenance, and enforcement of the
NAAQS. These submissions must
contain any revisions needed for
meeting the applicable SIP requirements
of section 110(a)(2), or certifications that
their existing SIPs for PM, ozone, Pb,
and NO, already meet those
requirements. EPA highlighted this
statutory requirement in an October 2,
2007, guidance document entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
1997 8-hour Ozone and PM, s National
Ambient Air Quality Standards” (2007
Memo). On September 25, 2009, EPA
issued an additional guidance document
pertaining to the 2006 PM, s NAAQS
entitled “Guidance on SIP Elements
Required Under Sections 110(a)(1) and
(2) for the 2006 24-Hour Fine Particle
(PM,s) National Ambient Air Quality
Standards (NAAQS)” (2009 Memo),
followed by the October 14, 2011,
“Guidance on Infrastructure SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2008 Lead (Pb)
National Ambient Air Quality Standards
(NAAQS)” (2011 Memo). Most recently,
EPA issued “Guidance on Infrastructure
State Implementation Plan (SIP)
Elements under Clean Air Act Sections
110(a)(1) and (2)”” on September 13,
2013 (2013 Memo).

III. What is the scope of this
Rulemaking?

EPA is acting upon the SIP
submissions from South Dakota that
address the infrastructure requirements
of CAA sections 110(a)(1) and 110(a)(2)
for the1997 and 2006 PM, 5, 2008 ozone,
2008 Pb, and 2010 NO> NAAQS. The
requirement for states to make a SIP

submission of this type arises out of
CAA section 110(a)(1). Pursuant to
section 110(a)(1), states must make SIP
submissions “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof),” and
these SIP submissions are to provide for
the “implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
EPA taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that “[e]ach such
plan” submission must address.

EPA has historically referred to these
SIP submissions made for the purpose
of satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP” submissions.
Although the term “infrastructure SIP”
does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP”” submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA; “regional haze SIP” submissions
required by EPA rule to address the
visibility protection requirements of
CAA section 169A; and nonattainment
new source review (NSR) permit
program submissions to address the
permit requirements of CAA, title I, part
D

Section 110(a)(1) addresses the timing
and general requirements for
infrastructure SIP submissions, and
section 110(a)(2) provides more details
concerning the required contents of
these submissions. The list of required
elements provided in section 110(a)(2)
contains a wide variety of disparate
provisions, some of which pertain to
required legal authority, some of which
pertain to required substantive program
provisions, and some of which pertain
to requirements for both authority and
substantive program provisions.® EPA
therefore believes that while the timing
requirement in section 110(a)(1) is
unambiguous, some of the other

1For example: Section 110(a)(2)(E)(i) provides
that states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a SIP-approved program to
address certain sources as required by part C of title
I of the CAA; and section 110(a)(2)(G) provides that
states must have legal authority to address
emergencies as well as contingency plans that are
triggered in the event of such emergencies.

statutory provisions are ambiguous. In
particular, EPA believes that the list of
required elements for infrastructure SIP
submissions provided in section
110(a)(2) contains ambiguities
concerning what is required for
inclusion in an infrastructure SIP
submission.

The following examples of
ambiguities illustrate the need for EPA
to interpret some section 110(a)(1) and
section 110(a)(2) requirements with
respect to infrastructure SIP
submissions for a given new or revised
NAAQS. One example of ambiguity is
section 110(a)(2) requires that “‘each”
SIP submission must meet the list of
requirements therein, while EPA has
long noted that this literal reading of the
statute is internally inconsistent and
would create a conflict with the
nonattainment provisions in part D of
title I of the CAA, which specifically
address nonattainment SIP
requirements.2 Section 110(a)(2)(I)
pertains to nonattainment SIP
requirements and part D addresses
when attainment plan SIP submissions
to address nonattainment area
requirements are due. For example,
section 172(b) requires EPA to establish
a schedule for submission of such plans
for certain pollutants when the
Administrator promulgates the
designation of an area as nonattainment,
and section 107(d)(1)(B) allows up to
two years, or in some cases three years,
for such designations to be
promulgated.® This ambiguity illustrates
that rather than apply all the stated
requirements of section 110(a)(2) in a
strict literal sense, EPA must determine
which provisions of section 110(a)(2)
are applicable for a particular
infrastructure SIP submission.

Another example of ambiguity within
sections 110(a)(1) and 110(a)(2) with
respect to infrastructure SIPs pertains to
whether states must meet all of the
infrastructure SIP requirements in a
single SIP submission, and whether EPA
must act upon such SIP submission in
a single action. Although section
110(a)(1) directs states to submit “a

2See, e.g., “Rule To Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule); Revisions to Acid Rain Program;
Revisions to the NOx SIP Call; Final Rule,” 70 FR
25162, at 25163—-65 (May 12, 2005) (explaining
relationship between timing requirement of section
110(a)(2)(D) versus section 110(a)(2)(I)).

3EPA notes that this ambiguity within section
110(a)(2) is heightened by the fact that various
subparts of part D set specific dates for submission
of certain types of SIP submissions in designated
nonattainment areas for various pollutants. Note,
e.g., that section 182(a)(1) provides specific dates
for submission of emissions inventories for the
ozone NAAQS. Some of these specific dates are
necessarily later than three years after promulgation
of the new or revised NAAQS.
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plan” to meet these requirements, EPA
interprets the CAA to allow states to
make multiple SIP submissions
separately addressing infrastructure SIP
elements for the same NAAQS. If states
elect to make such multiple SIP
submissions to meet the infrastructure
SIP requirements, EPA can elect to act
on such submissions either individually
or in a larger combined action.4
Similarly, EPA interprets the CAA to
allow it to take action on the individual
parts of one larger, comprehensive
infrastructure SIP submission for a
given NAAQS without concurrent
action on the entire submission. For
example, EPA has sometimes elected to
act at different times on various
elements and sub-elements of the same
infrastructure SIP submission.5

Ambiguities within sections 110(a)(1)
and 110(a)(2) may also arise with
respect to infrastructure SIP submission
requirements for different NAAQS.
Thus, EPA notes that not every element
of section 110(a)(2) would be relevant,
or as relevant, or relevant in the same
way, for each new or revised NAAQS.
The states’ attendant infrastructure SIP
submissions for each NAAQS therefore
could be different. For example, the
monitoring requirements that a state
might need to meet in its infrastructure
SIP submission for purposes of section
110(a)(2)(B) could be very different for
different pollutants because the content
and scope of a state’s infrastructure SIP
submission to meet this element might
be very different for an entirely new
NAAQS than for a minor revision to an
existing NAAQS.6

4 See, e.g., “Approval and Promulgation of
Implementation Plans; New Mexico; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review (NNSR) Permitting,” (78 FR
4339, Jan. 22, 2013) (EPA’s final action approving
the structural PSD elements of the New Mexico SIP
submitted by the State separately to meet the
requirements of EPA’s 2008 PM, s NSR rule), and
“Approval and Promulgation of Air Quality
Implementation Plans; New Mexico; Infrastructure
and Interstate Transport Requirements for the 2006
p-m.2.5 NAAQS,” (78 FR 4337, Jan. 22, 2013)
(EPA’s final action on the infrastructure SIP for the
2006 PM, s NAAQS).

50n December 14, 2007, the State of Tennessee,
through the Tennessee Department of Environment
and Conservation, made a SIP revision to EPA
demonstrating that the State meets the requirements
of sections 110(a)(1) and (2). EPA proposed action
for infrastructure SIP elements (C) and (J) on
January 23, 2012 (77 FR 3213) and took final action
on March 14, 2012 (77 FR 14976). On April 16,
2012 (77 FR 22533) and July 23, 2012 (77 FR
42997), EPA took separate proposed and final
actions on all other section 110(a)(2) infrastructure
SIP elements of Tennessee’s December 14, 2007
submittal.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

EPA notes that interpretation of
section 110(a)(2) is also necessary when
EPA reviews other types of SIP
submissions required under the CAA.
Therefore, as with infrastructure SIP
submissions, EPA also has to identify
and interpret the relevant elements of
section 110(a)(2) that logically apply to
these other types of SIP submissions.
For example, section 172(c)(7) requires
that attainment plan SIP submissions
required by part D have to meet the
“applicable requirements” of section
110(a)(2). Thus, for example, attainment
plan SIP submissions must meet the
requirements of section 110(a)(2)(A)
regarding enforceable emission limits
and control measures and section
110(a)(2)(E)(i) regarding air agency
resources and authority. By contrast, it
is clear that attainment plan SIP
submissions required by part D would
not need to meet the portion of section
110(a)(2)(C) that pertains to the PSD
program required in part C of title I of
the CAA, because PSD does not apply
to a pollutant for which an area is
designated nonattainment and thus
subject to part D planning requirements.
As this example illustrates, each type of
SIP submission may implicate some
elements of section 110(a)(2) but not
others.

Given the potential for ambiguity in
some of the statutory language of section
110(a)(1) and section 110(a)(2), EPA
believes that it is appropriate to
interpret the ambiguous portions of
section 110(a)(1) and section 110(a)(2)
in the context of acting on a particular
SIP submission. In other words, EPA
assumes that Congress could not have
intended that each and every SIP
submission, regardless of the NAAQS in
question or the history of SIP
development for the relevant pollutant,
would meet each of the requirements, or
meet each of them in the same way.
Therefore, EPA has adopted an
approach under which it reviews
infrastructure SIP submissions against
the list of elements in section 110(a)(2),
but only to the extent each element
applies for that particular NAAQS.

Historically, EPA has elected to use
guidance documents to make
recommendations to states for
infrastructure SIPs, in some cases
conveying needed interpretations on
newly arising issues and in some cases
conveying interpretations that have
already been developed and applied to
individual SIP submissions for
particular elements.” EPA’s 2013 Memo

7EPA notes, however, that nothing in the CAA
requires EPA to provide guidance or to promulgate
regulations for infrastructure SIP submissions. The
CAA directly applies to states and requires the

was developed to provide states with
up-to-date guidance for infrastructure
SIPs for any new or revised NAAQS.
Within this guidance, EPA describes the
duty of states to make infrastructure SIP
submissions to meet basic structural SIP
requirements within three years of
promulgation of a new or revised
NAAQS. EPA also made
recommendations about many specific
subsections of section 110(a)(2) that are
relevant in the context of infrastructure
SIP submissions.? The guidance also
discusses the substantively important
issues that are germane to certain
subsections of section 110(a)(2).
Significantly, EPA interprets sections
110(a)(1) and 110(a)(2) such that
infrastructure SIP submissions need to
address certain issues and need not
address others. Accordingly, EPA
reviews each infrastructure SIP
submission for compliance with the
applicable statutory provisions of
section 110(a)(2), as appropriate.

As an example, section 110(a)(2)(E)(ii)
is a required element of section
110(a)(2) for infrastructure SIP
submissions. Under this element, a state
must meet the substantive requirements
of section 128, which pertain to state
boards that approve permits or
enforcement orders and heads of
executive agencies with similar powers.
Thus, EPA reviews infrastructure SIP
submissions to ensure that the state’s
SIP appropriately addresses the
requirements of section 110(a)(2)(E)(ii)
and section 128. The 2013 Memo
explains EPA’s interpretation that there
may be a variety of ways by which states
can appropriately address these
substantive statutory requirements,
depending on the structure of an
individual state’s permitting or
enforcement program (e.g., whether
permits and enforcement orders are
approved by a multi-member board or
by a head of an executive agency).
However they are addressed by the
state, the substantive requirements of

submission of infrastructure SIP submissions,
regardless of whether or not EPA provides guidance
or regulations pertaining to such submissions. EPA
elects to issue such guidance in order to assist
states, as appropriate.

8EPA’s September 13, 2013, guidance did not
make recommendations with respect to
infrastructure SIP submissions to address section
110(a)(2)(D)({)(I). EPA issued the guidance shortly
after the U.S. Supreme Court agreed to review the
D.C. Circuit decision in EME Homer City, 696 F.3d
7 (D.C. Cir. 2012) which had interpreted the
requirements of section 110(a)(2)(D)({)(I). In light of
the uncertainty created by ongoing litigation, EPA
elected not to provide additional guidance on the
requirements of section 110(a)(2)(D)(i)(I) at that
time. As the guidance is neither binding nor
required by statute, whether EPA elects to provide
guidance on a particular section has no impact on
a state’s CAA obligations.
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section 128 are necessarily included in
EPA’s evaluation of infrastructure SIP
submissions because section
110(a)(2)(E)(ii) explicitly requires the
state satisfy the provisions of section
128.

As another example, EPA’s review of
infrastructure SIP submissions with
respect to the PSD program
requirements in sections 110(a)(2)(C),
(D)(i)(I1), and (J) focuses upon the
structural PSD program requirements
contained in part C and EPA’s PSD
regulations. Structural PSD program
requirements include provisions
necessary for the PSD program to
address all regulated sources and NSR
pollutants, including greenhouse gases
(GHGs). By contrast, structural PSD
program requirements do not include
provisions that are not required under
EPA’s regulations at 40 CFR 51.166 but
are merely available as an option for the
state, such as the option to provide
grandfathering of complete permit
applications with respect to the 2012
PM, s NAAQS. Accordingly, the latter
optional provisions are types of
provisions EPA considers irrelevant in
the context of an infrastructure SIP
action.

For other section 110(a)(2) elements,
however, EPA’s review of a state’s
infrastructure SIP submission focuses
on assuring that the state’s SIP meets
basic structural requirements. For
example, section 110(a)(2)(C) includes,
inter alia, the requirement that states
have a program to regulate minor new
sources. Thus, EPA evaluates whether
the state has an EPA approved minor
NSR program and whether the program
addresses the pollutants relevant to that
NAAQS. In the context of acting on an
infrastructure SIP submission, however,
EPA does not think it is necessary to
conduct a review of each and every
provision of a state’s existing minor
source program (i.e., already in the
existing SIP) for compliance with the
requirements of the CAA and EPA’s
regulations that pertain to such
programs.

With respect to certain other issues,
EPA does not believe that an action on
a state’s infrastructure SIP submission is
necessarily the appropriate type of
action in which to address possible
deficiencies in a state’s existing SIP.
These issues include: (i) Existing
provisions related to excess emissions
from sources during periods of startup,
shutdown, or malfunction (SSM) that
may be contrary to the CAA and EPA’s
policies addressing such excess
emissions; (ii) existing provisions
related to ““director’s variance” or
“director’s discretion” that may be
contrary to the CAA because they

purport to allow revisions to SIP-
approved emissions limits while
limiting public process or not requiring
further approval by EPA; and (iii)
existing provisions for PSD programs
that may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80186, Dec.
31, 2002, as amended by 72 FR 32526,
June 13, 2007. (“NSR Reform”). Thus,
EPA believes it may approve an
infrastructure SIP submission without
scrutinizing the totality of the existing
SIP for such potentially deficient
provisions and may approve the
submission even if it is aware of such
existing provisions.® It is important to
note that EPA’s approval of a state’s
infrastructure SIP submission should
not be construed as explicit or implicit
re-approval of any existing potentially
deficient provisions that relate to the
three specific issues just described.

EPA’s approach to review of
infrastructure SIP submissions is to
identify the CAA requirements that are
logically applicable to that submission.
EPA believes that this approach to the
review of a particular infrastructure SIP
submission is appropriate, because it
would not be reasonable to read the
general requirements of section
110(a)(1) and the list of elements in
110(a)(2) as requiring review of each
and every provision of a state’s existing
SIP against all requirements in the CAA
and EPA regulations merely for
purposes of assuring that the state in
question has the basic structural
elements for a functioning SIP for a new
or revised NAAQS. Because SIPs have
grown by accretion over the decades as
statutory and regulatory requirements
under the CAA have evolved, they may
include some outmoded provisions and
historical artifacts. These provisions,
while not fully up-to-date, nevertheless
may not pose a significant problem for
the purposes of “implementation,
maintenance, and enforcement” of a
new or revised NAAQS when EPA
evaluates adequacy of the infrastructure
SIP submission. EPA believes that a
better approach is for states and EPA to
focus attention on those elements of
section 110(a)(2) of the CAA most likely
to warrant a specific SIP revision due to
the promulgation of a new or revised
NAAQS or other factors.

For example, the 2013 Memo gives
simpler recommendations with respect

9By contrast, EPA notes that if a state were to
include a new provision in an infrastructure SIP
submission that contained a legal deficiency, such
as a new exemption for excess emissions during
SSM events, then EPA would need to evaluate that
provision for compliance against the rubric of
applicable CAA requirements in the context of the
action on the infrastructure SIP.

to carbon monoxide than other NAAQS
pollutants to meet the visibility
requirements of section
110(a)(2)(D)(i)(II), because carbon
monoxide does not affect visibility. As
a result, an infrastructure SIP
submission for any future new or
revised NAAQS for carbon monoxide
need only state this fact in order to
address the visibility prong of section
110(a)(2)(D)E)(II).

Finally, EPA believes its approach
with respect to infrastructure SIP
requirements is based on a reasonable
reading of sections 110(a)(1) and
110(a)(2) because the CAA provides
other avenues and mechanisms to
address specific substantive deficiencies
in existing SIPs. These other statutory
tools allow EPA to take appropriately
tailored action, depending upon the
nature and severity of the alleged SIP
deficiency. Section 110(k)(5) authorizes
EPA to issue a “SIP call” whenever the
agency determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or to otherwise
comply with the CAA.1° Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.?
Significantly, EPA’s determination that
an action on a state’s infrastructure SIP
submission is not the appropriate time
and place to address all potential
existing SIP deficiencies does not
preclude EPA’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action to correct those
deficiencies at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on an
infrastructure SIP submission, EPA
believes that section 110(a)(2)(A) may be
among the statutory bases that EPA
relies upon in the course of addressing

10 For example, EPA issued a SIP call to Utah to
address specific existing SIP deficiencies related to
the treatment of excess emissions during SSM
events. See “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revisions,” 74 FR 21639,
April 18, 2011.

11EPA has used this authority to correct errors in
past actions on SIP submissions related to PSD
programs. See “Limitation of Approval of
Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting-Sources in
State Implementation Plans; Final Rule,” 75 FR
82536, Dec. 30, 2010. EPA has previously used its
authority under CAA section 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38664, July 25, 1996 and 62 FR 34641, June 27,
1997 (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67062,
Nov. 16, 2004 (corrections to California SIP); and
74 FR 57051, Nov. 3, 2009 (corrections to Arizona
and Nevada SIPs).
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such deficiency in a subsequent
action.12

IV. What infrastructure elements are
required under Sections 110(a)(1) and
(2)?

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements the SIP
must contain or satisfy. These
infrastructure elements include
requirements such as modeling,
monitoring, and emissions inventories,
which are designed to assure attainment
and maintenance of the NAAQS. The
elements that are the subject of this
action are listed below.

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.

¢ 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources
and authority, conflict of interest, and
oversight of local governments and
regional agencies.

e 110(a)(2)(F): Stationary source
monitoring and reporting.

¢ 110(a)(2)(G): Emergency powers.

e 110(a)(2)(H): Future SIP revisions.

¢ 110(a)(2)(J): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

A detailed discussion of each of these
elements is contained in the next
section.

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) and are therefore not
addressed in this action. These elements
relate to part D of Title I of the CAA, and
submissions to satisfy them are not due
within three years after promulgation of
a new or revised NAAQS, but rather are
due at the same time nonattainment area
plan requirements are due under section
172. The two elements are: (1) Section
110(a)(2)(C) to the extent it refers to
permit programs (known as
“nonattainment NSR”) required under

12 See, e.g., EPA’s disapproval of a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at
42344, July 21, 2010 (proposed disapproval of
director’s discretion provisions); 76 FR 4540, Jan.
26, 2011 (final disapproval of such provisions).

part D, and (2) section 110(a)(2)(I),
pertaining to the nonattainment
planning requirements of part D. As a
result, this action does not address
infrastructure elements related to the
nonattainment NSR portion of section
110(a)(2)(C) or related to 110(a)(2)(I).
Furthermore, EPA interprets the CAA
section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility
requirements in part C, title 1 of the
CAA are not changed by a new NAAQS.

V. How did South Dakota address the
infrastructure elements of Sections
110(a)(1) and (2)?

The South Dakota Department of
Environment and Natural Resources
(DENR) submitted certifications of
South Dakota’s infrastructure SIP for the
1997 and 2006 PM, s NAAQS on May
20, 2008, and March 4, 2011,
respectively; the 2008 Pb NAAQS on
October 10, 2012; the 2008 ozone
NAAQS on May 21, 2013; and the 2010
NO, NAAQS October 23, 2013. South
Dakota’s infrastructure certifications
demonstrate how the State, where
applicable, has plans in place that meet
the requirements of section 110 for the
1997 and 2006 PM, s, 2008 Pb, 2008
ozone, and 2010 NO, NAAQS. These
plans reference the current
Administrative Rules of South Dakota
(ARSD) and South Dakota Codified
Laws (SDCL). These submittals are
available within the electronic docket
for today’s proposed action at
www.regulations.gov. The ARSD and
SDCL referenced in the submittals are
publicly available at http://legis.sd.gov/
rules/RulesList.aspx and http://
legis.sd.gov/Statutes/Codified Laws/
default.aspx. South Dakota’s SIP, air
pollution control regulations and
statutes that have been previously
approved by EPA and incorporated into
the South Dakota SIP can be found at 40
CFR 52.2170.

VI. Analysis of the State Submittals

1. Emission limits and other control
measures: Section 110(a)(2)(A) requires
SIPs to include enforceable emission
limitations and other control measures,
means, or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance as may be
necessary or appropriate to meet the
applicable requirements of this Act.

Multiple SIP-approved State air
quality regulations within the ARSD
and cited in South Dakota’s
certifications provide enforceable
emission limitations and other control
measures, means of techniques,

schedules for compliance, and other
related matters necessary to meet the
requirements of the CAA section
110(a)(2)(A) for the 1997 and 2006
PM, 5, 2008 Pb, 2008 ozone, and 2010
NO> NAAQS, subject to the following
clarifications.

First, this infrastructure element does
not require the submittal of regulations
or emission limitations developed
specifically for attaining the 1997 and
2006 PM, s, 2008 Pb, 2008 ozone, and
2010 NO, NAAQS. Furthermore, South
Dakota has no areas designated as
nonattainment for the 1997 and 2006
PM, 5, 2008 Pb, 2008 ozone, and 2010
NO, NAAQS. South Dakota’s
certifications (contained within this
docket) generally listed provisions
within its SIP which regulate pollutants
through various programs, including
major and minor source permit
programs. This suffices, in the case of
South Dakota, to meet the requirements
of section 110(a)(2)(A) for the 1997 and
2006 PM> s, 2008 Pb, 2008 ozone, and
2010 NO> NAAQS.

Second, as previously discussed, EPA
is not proposing to approve or
disapprove any existing state rules with
regard to director’s discretion or
variance provisions. A number of states
have such provisions which are contrary
to the CAA and existing EPA guidance
(52 FR 45109, Nov. 24, 1987), and the
agency plans to take action in the future
to address such state regulations. In the
meantime, EPA encourages any state
having a director’s discretion or
variance provision which is contrary to
the CAA and EPA guidance to take steps
to correct the deficiency as soon as
possible.

Finally, in this action, EPA is also not
proposing to approve or disapprove any
existing state provision with regard to
excess emissions during SSM of
operations at a facility. A number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance 13 and the agency is addressing
such state regulations separately (78 FR
12460, Feb. 22, 2013).

2. Ambient air quality monitoring/
data system: Section 110(a)(2)(B)
requires SIPs to provide for
establishment and operation of
appropriate devices, methods, systems,
and procedures necessary to “(i)
monitor, compile, and analyze data on
ambient air quality, and (ii) upon

13 Steven Herman, Assistant Administrator for
Enforcement and Compliance Assurance, and
Robert Perciasepe, Assistant Administrator for Air
and Radiation, Memorandum to EPA Air Division
Directors, “State Implementation Plans (SIPs):
Policy Regarding Emissions During Malfunctions,
Startup, and Shutdown.” (September 20, 1999).


http://legis.sd.gov/Statutes/Codified_Laws/default.aspx
http://legis.sd.gov/Statutes/Codified_Laws/default.aspx
http://legis.sd.gov/Statutes/Codified_Laws/default.aspx
http://legis.sd.gov/rules/RulesList.aspx
http://legis.sd.gov/rules/RulesList.aspx
http://www.regulations.gov
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request, make such data available to the
Administrator.”

Under ARSD 74:36:02, the DENR
operates a network of air monitoring
sites. EPA approved South Dakota’s
DENR 2013 Ambient Air Monitoring
Network Plan (AMNP) on December 31,
2013 14, The State of South Dakota
submits data to EPA’s Air Quality
System database in accordance with the
deadlines in 40 CFR 58.16. South
Dakota’s air monitoring programs and
data systems meet the requirements of
CAA section 110(a)(2)(B) for the 1997
and 2006 PM, s, 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS.

3. Program for enforcement of control
measures: Section 110(a)(2)(C) requires
SIPs to include a program to provide for
the enforcement of the measures
described in subparagraph (A), and
regulation of the modification and
construction of any stationary source
within the areas covered by the plan as
necessary to assure NAAQS are
achieved, including a permit program as
required in parts C and D.

To generally meet the requirements of
section 110(a)(2)(C), the State is
required to have SIP-approved PSD,
nonattainment NSR, and minor NSR
permitting programs adequate to
implement the 1997 and 2006 PM, s,
2008 ozone, 2008 Pb, and 2010 NO,
NAAQS. As explained elsewhere in this
action, EPA is not evaluating
nonattainment related provisions, such
as the nonattainment NSR program
required by part D of the Act. EPA is
evaluating the State’s PSD program as
required by part C of the Act, and the
State’s minor NSR program as required
by 110(a)(2)(C).

PSD Requirements

With respect to elements (C) and (J),
EPA interprets the CAA to require each
state to make an infrastructure SIP
submission for a new or revised NAAQS
that demonstrates that the air agency
has a complete PSD permitting program
meeting the current requirements for all
regulated NSR pollutants. The
requirements of element (D)(i)(II) may
also be satisfied by demonstrating the
air agency has a complete PSD
permitting program correctly addressing
all regulated NSR pollutants. South
Dakota has shown that it currently has
a PSD program in place that covers all
regulated NSR pollutants, including
GHGs.

14 Currently ambient air monitoring for lead is not
conducted or planned because past monitoring and
past and current emissions inventories indicate low
potential lead concentrations in the State (see page
24 of the 2013 South Dakota AMNP at http://
denr.sd.gov/des/aq/aqnews/
Ann%20plan%202013.pdf).

South Dakota implements the PSD
program by, for the most part,
incorporating by reference the federal
PSD program as it existed on a specific
date. The State periodically updates the
PSD program by revising the date of
incorporation by reference and
submitting the change as a SIP revision.
As a result, the SIP revisions generally
reflect changes to PSD requirements that
EPA has promulgated prior to the
revised date of incorporation by
reference.

On June 30, 2011, we approved a
revision to the South Dakota PSD
program that addressed the PSD
requirements of the Phase 2 Ozone
Implementation Rule promulgated in
2005 (76 FR 43912, July 22, 2011). As
a result, the approved South Dakota PSD
program meets current requirements for
ozone.

On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of PSD
permitting requirements to GHG
emissions, Utility Air Regulatory Group
v. Environmental Protection Agency,
134 S. Ct. 2427. The Supreme Court said
that EPA may not treat GHGs as an air
pollutant for purposes of determining
whether a source is a major source
required to obtain a PSD permit. The
Court also said that EPA could continue
to require that PSD permits, otherwise
required based on emissions of
pollutants other than GHGs, contain
limitations on GHG emissions based on
the application of Best Available
Control Technology (BACT). In order to
act consistently with its understanding
of the Court’s decision pending further
judicial action to effectuate the decision,
EPA is not continuing to apply EPA
regulations that would require that SIPs
include permitting requirements that
the Supreme Court found
impermissible. Specifically, EPA is not
applying the requirement that a state’s
SIP-approved PSD program require that
sources obtain PSD permits when GHGs
are the only pollutant (i) that the source
emits or has the potential to emit above
the major source thresholds, or (ii) for
which there is a significant emissions
increase and a significant net emissions
increase from a modification (e.g., 40
CFR 51.166(b)(48)(v)). EPA anticipates a
need to revise federal PSD rules in light
of the Supreme Court opinion. In
addition, EPA anticipates that many
states will revise their existing SIP-
approved PSD programs in light of the
Supreme Court’s decision. The timing
and content of subsequent EPA actions
with respect to EPA regulations and
state PSD program approvals are
expected to be informed by additional
legal process before the United States

Court of Appeals for the District of
Columbia Circuit. At this juncture, EPA
is not expecting states to have revised
their PSD programs for purposes of
infrastructure SIP submissions and is
only evaluating such submissions to
assure that the state’s program correctly
addresses GHGs consistent with the
Supreme Court’s decision.

At present, EPA has determined that
South Dakota’s SIP is sufficient to
satisfy elements (C), (D)(i)(II), and (J)
with respect to GHGs because the PSD
permitting program previously
approved by EPA into the SIP continues
to require that PSD permits (otherwise
required based on emissions of
pollutants other than GHGs) contain
limitations on GHG emissions based on
the application of BACT. Although the
approved South Dakota PSD permitting
program may currently contain
provisions that are no longer necessary
in light of the Supreme Court decision,
this does not render the infrastructure
SIP submission inadequate to satisfy
elements (C), (D)(i)(II), and (J). The SIP
contains the necessary PSD
requirements at this time, and the
application of those requirements is not
impeded by the presence of other
previously-approved provisions
regarding the permitting of sources of
GHGs that EPA does not consider
necessary at this time in light of the
Supreme Court decision. Accordingly,
the Supreme Court decision does not
affect EPA’s proposed approval of South
Dakota’s infrastructure SIP as to the
requirements of elements (C), (D)(i)(II),
and (J).

Finally, we evaluate the PSD program
with respect to current requirements for
PM, 5. In particular, on May 16, 2008,
EPA promulgated the rule,
“Implementation of the New Source
Review Program for Particulate Matter
Less Than 2.5 Micrometers (PM,s)” (73
FR 28321) and on October 20, 2010,
EPA promulgated the rule, “Prevention
of Significant Deterioration (PSD) for
Particulate Matter Less Than 2.5
Micrometers (PM, s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (75 FR 64864). EPA regards
adoption of these PM, s rules as a
necessary requirement when assessing a
PSD program for the purposes of
element (C).

On January 4, 2013, the U.S. Court of
Appeals, in Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir.),
issued a judgment that remanded EPA’s
2007 and 2008 rules implementing the
1997 PM, s NAAQS. The court ordered
EPA to “repromulgate these rules
pursuant to Subpart 4 consistent with
this opinion.” Id. at 437. Subpart 4 of


http://denr.sd.gov/des/aq/aqnews/Ann%20plan%202013.pdf
http://denr.sd.gov/des/aq/aqnews/Ann%20plan%202013.pdf
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part D, Title 1 of the CAA establishes
additional provisions for PM
nonattainment areas.

The 2008 implementation rule
addressed by the court decision,
“Implementation of New Source Review
(NSR) Program for Particulate Matter
Less Than 2.5 Micrometers (PM,s),” (73
FR 28321, May 16, 2008), promulgated
NSR requirements for implementation
of PM s in nonattainment areas
(nonattainment NSR) and attainment/
unclassifiable areas (PSD). As the
requirements of Subpart 4 only pertain
to nonattainment areas, EPA does not
consider the portions of the 2008
Implementation rule that address
requirements for PM, s attainment and
unclassifiable areas to be affected by the
court’s opinion. Moreover, EPA does not
anticipate the need to revise any PSD
requirements promulgated in the 2008
Implementation rule in order to comply
with the court’s decision. Accordingly,
EPA’s proposed approval of South
Dakota’s infrastructure SIP as to
elements C or J with respect to the PSD
requirements promulgated by the 2008
Implementation rule does not conflict
with the court’s opinion.

The Court’s decision with respect to
the nonattainment NSR requirements
promulgated by the 2008
Implementation rule also does not affect
EPA’s action on the present
infrastructure action. EPA interprets the
Act to exclude nonattainment area
requirements, including requirements
associated with a nonattainment NSR
program, from infrastructure SIP
submissions due three years after
adoption or revision of a NAAQS.
Instead, these elements are typically
referred to as nonattainment SIP or
attainment plan elements, which would
be due by the dates statutorily
prescribed under subpart 2 through 5
under part D, extending as far as 10
years following designations for some
elements.

The second PSD requirement for
PM, 5 is contained in EPA’s October 20,
2010 rule, “Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less Than 2.5 Micrometers
(PM, s)—Increments, Significant Impact
Levels (SILs) and Significant Monitoring
Concentration (SMC)” (75 FR 64864).
EPA regards adoption of the PM 5
increments as a necessary requirement
when assessing a PSD program for the
purposes of element (C).

On July 22, 2011, we approved
revisions to ARSD Chapter 74:36:09 that
adopted by reference federal provisions
of 40 CFR part 52, section 21, as they
existed on July 1, 2009 (76 FR 43912,
July 22, 2011). As July 1, 2009 is after
the effective date of the 2008 PM, 5

Implementation Rule, 76 FR 43912
incorporated the requirements of the
2008 PM; s Implementation Rule;
specifically, 40 CFR 52.21(b)(23)(i) and
52.21(b)(50). On July 29, 2013, the State
submitted revisions amending the ARSD
pertaining to the issuance of South
Dakota air quality permits. On June 27,
2014, we acted on two pieces from the
July 29, 2013 submittal (see 79 FR
36419) which included the removal of
ARSD Chapter 74:36:04:03:01 (Minor
Source Operating Permit Variance) and
revisions to ARSD Chapter 74:36:10
(New Source Review). The July 29,
2013, submittal also included revisions
to ARSD Chapter 74:36:09 (Prevention
of Significant Deterioration) which we
are acting on in this action. The revision
adopted by reference federal provisions
of 40 CFR part 52, section 21, as they
existed on July 1, 2012. As July 1, 2012
is after the effective date of the 2010
PM, s Increment Rule, the revisions to
ARSD 74:36:09 as submitted on July 29,
2013, incorporate the requirements of
the 2010 PM, 5 Increment Rule;
specifically, 40 CFR 52.21(b)(14)(i), (ii),
(iii), (b)(15)(i), (ii), and paragraph (c).
We propose to approve the necessary
portions of the July 29, 2013 submission
to reflect the requirements of the 2010
PM_ s Increment Rule. We are not
proposing to act on any other portions
of the July 29, 2013 submittal, including
the incorporation by reference of SILs
and SMCs for PM, s.

With these proposed revisions, South
Dakota’s SIP-approved PSD program
will meet current requirements for
PM., 5. As a result, EPA is proposing to
approve South Dakota’s infrastructure
SIP for the 1997 and 2006 PM, s, 2008
ozone, 2008 Pb, and 2010 NO, NAAQS
with respect to the requirement in
section 110(a)(2)(C) to include a permit
program in the SIP as required by part
C of the Act.

Minor NSR

The State has a SIP-approved minor
NSR program, adopted under section
110(a)(2)(C) of the Act. The minor NSR
program was originally approved by
EPA on September 6, 1995 (60 FR
46222). Since approval of the minor
NSR program, the State and EPA have
relied on the program to assure that new
and modified sources not captured by
the major NSR permitting programs do
not interfere with attainment and
maintenance of the NAAQS.
Additionally, EPA is not proposing to
approve or disapprove any state rules
with regard to the NSR Reform
requirements because they are outside
the scope of this action. EPA’s recent
action taken on changes to South
Dakota’s minor source NSR program (79

FR 36419, June 27, 2014) does not
impact the approvability of Section
110(a)(2)(C) in this action.

EPA is proposing to approve South
Dakota’s infrastructure SIP for the 1997
and 2006 PM, s, 2008 ozone, 2008 Pb,
and 2010 NO> NAAQS with respect to
the general requirement in section
110(a)(2)(C) to include a program in the
SIP that regulates the modification and
construction of any stationary source as
necessary to assure that the NAAQS are
achieved.

4. Interstate Transport: Section
110(a)(2)(D)() is subdivided into four
“prongs,” two under 110(a)(2)(D)(i)(I)
and two under 110(a)(2)(D)(1)(II). The
two prongs under 110(a)(2)(D)(i)(I)
require SIPs to contain adequate
provisions to prohibit emissions that
(prong 1) contribute significantly to
nonattainment in any other state with
respect to any such national primary or
secondary NAAQS, and (prong 2)
interfere with maintenance by any other
state with respect to the same NAAQS.
The two prongs under 110(a)(2)(D)(i)(II)
require SIPs to contain adequate
provisions to prohibit emissions that
interfere with measures required to be
included in the applicable
implementation plan for any other state
under part C (prong 3) to prevent
significant deterioration of air quality or
(prong 4) to protect visibility.

We are proposing action on all four
interstate transport prongs for the 2006
PM, 5, 2008 Pb, and 2010 NO, NAAQS
in this rulemaking. We are not acting on
the requirements of section
110(a)(2)(D)HE)(I) (prongs 1 and 2) for the
2008 ozone NAAQS in this proposed
rulemaking and will act on these
requirements in a separate action, but
are proposing to approve prongs 3 and
4 for the 2008 ozone NAAQS with this
action. EPA approved all four interstate
transport requirements of section
110(a)(2)(D)(i) for the 1997 PM, 5
NAAQS in a direct final rulemaking on
May 8, 2008 (73 FR 26019).

a. Prong 1 (Significant Contribution to
Nonattainment) and 2 (Interference
With Maintenance)

2006 PM> s NAAQS

EPA has previously addressed the
requirements of CAA section
110(a)(2)(D)(i)(I) in past regulatory
actions.15 EPA published the final
Cross-State Air Pollution Rule (CSAPR)
to address the first two elements of CAA
section 110(a)(2)(D)(i)(I) in the eastern
portion of the United States with respect

15 See NOx SIP Call (63 FR 57371, Oct. 27, 1998);
Clean Air Interstate Rule (CAIR) (70 FR 25172, May
12, 2005); and Transport Rule or Cross-State Air
Pollution Rule (76 FR 48208, Aug.8, 2011).
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to the 2006 PM, s NAAQS, the 1997
PM,.s NAAQS, and the 1997 8-hour
ozone NAAQS (76 FR 48208, Aug. 8,
2011). CSAPR was intended to replace
the earlier Clean Air Interstate Rule
(CAIR) which was judicially
remanded.'® See North Carolina v. EPA,
531 F.3d 896 (D.C. Gir. 2008). On
August 21, 2012, the U.S. Court of
Appeals for the D.C. Circuit issued a
decision vacating CSAPR, see EME
Homer City Generation, L.P. v. E.P.A.,
696 F.3d 7 (D.C. Cir. 2012), and ordering
the EPA to continue implementing CAIR
in the interim. However, on April 29,
2014, the U.S. Supreme Court reversed
and remanded the D.C. Circuit’s ruling
and upheld EPA’s approach in CSAPR.
EPA v. EME Homer City Generation,
L.P.,134 S. Ct. 1584 (U.S. 2014).

South Dakota’s 2006 PM; s transport
analysis contains the State’s assessment
of the potential for emissions of PM, 5
and PM, s precursors from South Dakota
sources to significantly contribute to
nonattainment or interfere with
maintenance of the 24-hour PM; 5
standards in any other state. The State
considered distance, population data in
South Dakota and other states, and
transport modeling conducted for the
CAIR in its analysis. The State’s analysis
and all related documents can be found
in the electronic docket for this action.

To determine whether the CAA
section 110(a)(2)(D)(i)(I) requirement is
satisfied, EPA first determines whether
a state’s emissions contribute
significantly to nonattainment or
interfere with maintenance in
downwind areas. If a state is determined
not to have such contribution or
interference, then section
110(a)(2)(D)(1)(I) does not require any
changes to a SIP. EPA is proposing to
determine that the existing SIP for
South Dakota is adequate to satisfy the
requirements of 110(a)(2)(D)(i)(I) of the
CAA to address interstate transport
requirements with regard to the 2006
PM, s NAAQS. This proposed
conclusion is based on air quality
modeling originally conducted by EPA
during the rulemaking process for
CSAPR. This modeling quantified, for
each individual state within the
modeling domain (including South
Dakota), contributions to downwind
nonattainment and maintenance areas.

15 See NOx SIP Call (63 FR 57371, Oct. 27, 1998);
Clean Air Interstate Rule (CAIR) (70 FR 25172, May
12, 2005); and Transport Rule or Cross-State Air
Pollution Rule (76 FR 48208, Aug.8, 2011).

In the CSAPR rulemaking (proposal
and final) process, EPA explained how
nonattainment and maintenance
“receptors” would be identified so that
contribution to nonattainment and
interference with maintenance could be
assessed with respect to those
receptors.1” The receptors were
identified as all monitoring sites that
had PM, s design values above the level
of the 2006 24-hour PM, s NAAQS (35
pg/m 3) for certain analytic years. Then
EPA compiled an emissions inventory
for the year 2005, the most recent year
for which EPA had a complete national
inventory at that time. In the CSAPR
analysis, EPA also projected the
inventory for a future year analysis for
evaluating the interstate transport
impacts in that future year.1® The air
quality modeling, conducted for CSAPR,
then evaluated interstate contributions
from emissions in upwind states to
downwind nonattainment and
maintenance receptors for the 1997
annual and 2006 24-hour PM, s NAAQS.
See, Air Quality Modeling Final Rule
Technical Support Document, June 2011
(“Air Quality Modeling TSD”) for the
CSAPR. Appendix D of the TSD details
South Dakota’s contribution data for the
2006 24-hour PM» s NAAQS for all
downwind receptors.

EPA then used air quality thresholds
to identify linkages between upwind
states and downwind nonattainment
and maintenance receptors. As detailed
in EPA’s Air Quality Modeling TSD,
EPA used a threshold of 1% of the
NAAQS to identify these linkages. Our
analysis for CSAPR found that the 1%
threshold captures a high percentage of
the total pollution transport affecting
downwind states for PM, 5.19 The air
quality thresholds were therefore
calculated as 1% of the NAAQS, which
is 0.35 pg/ms3 for the 2006 24-hour PM; 5

16 CAIR addressed the 1997 annual and 24-hour
PM, s NAAQS, and the 1997 8-hour ozone NAAQS.
It did not address the 2006 24-hour PM» s NAAQS.
For more information on CAIR, see the July 30,
2012 proposal for Arizona regarding interstate
transport for the 2006 PM>.s NAAQS (77 FR 44551,
44552). In addition, South Dakota was not covered
by either CAIR or CSAPR.

17 For our definition of both nonattainment and
maintenance receptors, see the Technical Support
Documents for the final CSAPR, including the
“Technical Support Document (TSD) for the
Transport Rule—Air Quality Modeling,” (the
proposal TSD) June 2010, and the “Air Quality
Modeling Final Rule Technical Support
Document,” (Air Quality Modeling TSD) June 2011,
in the docket for this action.

18 Emissions Inventory Final Rule TSD, June 28,
2011.

NAAQS. EPA found states projected to
exceed this air quality threshold at one
or more downwind nonattainment
receptors emissions to be linked to all
such receptors, and therefore subject to
further evaluation. EPA did not conduct
further evaluation of emissions from
states that were not linked to any
downwind receptors.

The methodology and modeling used
to analyze the impact of emissions from
South Dakota and to identify potential
linkages between South Dakota and
downwind nonattainment and
maintenance receptors with respect to
the 1997 and 2006 PM, s NAAQS is
described in further detail in the Air
Quality Modeling TSD, which is
available in the docket for this action.

In its submittal, South Dakota
considered factors we have generally
found to be relevant for assessing
interstate transport for western states
that were not within the modeling
domain for CSAPR.20 However, South
Dakota was within the modeling domain
for CSAPR. As we consider the
modeling conducted during the
development of CSAPR to contain the
most accurate and comprehensive
technical assessment of PM s interstate
transport for those states within its
modeling domain, including South
Dakota, we examined that analysis to
assess transport of PM, s emissions from
South Dakota to other states.

The air quality modeling performed
during the development of CSAPR
found that the impact from South
Dakota emissions on both downwind
nonattainment and maintenance
receptors was less than the 1%
threshold for the 2006 PM, s NAAQS.
Therefore, EPA did not find emissions
from South Dakota linked to any
downwind nonattainment or
maintenance receptors for the 2006 24-
hour PM, s NAAQS.

Below is a summary of the air quality
modeling results for South Dakota from
Table IV-9 of EPA’s Air Quality
Modeling TSD regarding South Dakota’s
largest contribution to both downwind
PM; s nonattainment and maintenance
areas.

20 See Memorandum from William T. Harnett
entitled “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,.s) National Ambient Air
Quality Standards (NAAQS),” September 25, 2009,
available at http://www.epa.gov/ttn/caaa/t1/
memoranda/20090925_harnett_pm25_sip_
110a12.pdf.


http://www.epa.gov/ttn/caaa/t1/memoranda/20090925_harnett_pm25_sip_110a12.pdf
http://www.epa.gov/ttn/caaa/t1/memoranda/20090925_harnett_pm25_sip_110a12.pdf
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TABLE 1—SOUTH DAKOTA’S LARGEST CONTRIBUTION TO DOWNWIND PM, s NONATTAINMENT AND MAINTENANCE AREAS

Largest down- | Largest down-
Air quality wind contribu- | wind contribu-
NAAQS threshold tion to non- tion to
(ug/m3) attainment maintenance
(ng/m3) (ng/m3)
2006 24-hour PM2.s NAAQS (35 IG/M3) i 0.35 0.10 0.17

Based on this analysis, we propose to
approve South Dakota’s submission
certifying that its SIP meets the
requirements of section 110(a)(2)(D)(i)(I)
for the 2006 PM, s NAAQS.

2008 Pb NAAQS

South Dakota’s analysis of potential
interstate transport for the 2008 Pb
NAAQS includes considerations of Pb
emissions, the distance of Pb sources in
South Dakota to nearby states, and the
lack of Pb nonattainment areas near the
State’s border. The State’s analysis is
available in the docket for this action.

As noted in our October 14, 2011 Pb
Infrastructure Guidance, there is a sharp
decrease in Pb concentrations, at least in
the coarse fraction, as the distance from
a Pb source increases. For this reason,
EPA found that the “requirements of
subsection (2)(D)(i)(I) (prongs 1 and 2)
could be satisfied through a state’s
assessment as to whether or not
emissions from Pb sources located in
close proximity to their state borders
have emissions that impact the
neighboring state such that they
contribute significantly to
nonattainment or interfere with
maintenance in that state.” 21 In that

guidance document, EPA further
specified that any source appeared
unlikely to contribute significantly to
nonattainment unless it was located less
than 2 miles from a state border and
emitted at least 0.5 tons per year of Pb.
South Dakota’s 110(a)(2)(D)(i)(I) analysis
specifically noted that there are no
sources in the State that meet both of
these criteria. EPA concurs with the
State’s analysis and conclusion that no
South Dakota sources have the
combination of Pb emission levels and
proximity to nearby nonattainment or
maintenance areas to contribute
significantly to nonattainment in or
interfere with maintenance by other
states for this NAAQS. South Dakota’s
SIP is therefore adequate to ensure that
such impacts do not occur. We are
proposing to approve South Dakota’s
submission in that its SIP meets the
requirements of section 110(a)(2)(D)(i)
for the 2008 Pb NAAQS.

2010 NO, NAAQS

South Dakota’s 2010 NO, transport
analysis includes considerations of the
low level of NO, emissions in the State,
and specifically notes that the State’s
main source of NO; emissions is in the

process of installing pollution control
equipment that will decrease its NO,
emissions by 76%.22 South Dakota also
notes that there are no designated
nonattainment areas for the 2010 NO,
NAAQS, and that the only area that
might be considered (according to South
Dakota) as a potential maintenance area
in the U.S. is hundreds of miles from
South Dakota, and in the opposite
direction of that in which prevailing
winds travel (i.e., west to east) in the
western U.S. The State’s analysis is
available in the docket for this action.

EPA concurs with the technical
components of South Dakota’s 2010 NO,
transport analysis. In addition to the
factors considered in the State’s
analysis, EPA also notes that the highest
monitored NO, design values in each
state bordering South Dakota are
significantly below the NAAQS (see
Table 2, below).23 This fact further
supports the State’s contention that
significant contribution to
nonattainment or interference with
maintenance of the NO> NAAQS from
South Dakota is very unlikely based on
the lack of relatively nearby areas with

TABLE 2—HIGHEST MONITORED 2010 NO, NAAQS DESIGN VALUES

State

2010-2012 Design value

Percent of NAAQS (100 ppb)

1017 RSSO

Minnesota ..
Montana ...........
North Dakota ...
Nebraska

WYOMING ..ot

42%.
46%.
42%.
39%.
No Data.
46%.

*Source: http://www.epa.gov/airtrends/values.html

In addition to the monitored levels of
NO; in states bordering South Dakota
being well below the NAAQS, South
Dakota’s highest design value from
2011-2013 was also significantly below
this NAAQS (37 ppb).2¢

Based on all of these factors, EPA
concurs with the State’s conclusion that

21“Guidance on Infrastructure State
Implementation Plan (SIP) Elements Required
Under Sections 110(a)(1) and 110(a)(2) for the 2008
Lead (Pb) National Ambient Air Quality Standards
(NAAQS).” Steve Page, OAQPS Director, October
14, 2011, at pg 8.

South Dakota does not contribute
significantly to nonattainment or
interfere with maintenance of the 2010
NO, NAAQS in other states. EPA is
therefore proposing to determine that
South Dakota’s SIP includes adequate
provisions to prohibit sources or other
emission activities within the State from

22 Pollution control equipment is being installed

at the Otter Tail Power Company—Big Stone 1, as
BART in accordance with regional haze
requirements. See 77 FR 24845, April 26, 2012.

emitting NO, in amounts that will
contribute significantly to
nonattainment in or interfere with
maintenance by any other state with
respect specifically to the NO, NAAQS.

23 EPA did not calculate a 2010 one-hour NO,
design value in the state of Nebraska for the 2010-
2012 design value period.

24 http://www.epa.gov/airtrends/values.html.
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b. Prongs 3 (PSD) and 4 (Visibility)

South Dakota’s certifications with
regard to prongs 3 and 4 of element (D)
vary by pollutant. Each certification can
be found in the docket for this action.

With regard to the PSD portion of
section 110(a)(2)(D)(i)(II), this
requirement may be met by a state’s
confirmation in an infrastructure SIP
submission that new major sources and
major modifications in the state are
subject to a SIP-approved PSD program
that satisfactorily implements the
associated NAAQS. As discussed in
more detail with respect to section
110(a)(2)(C), finalization of our
proposed approval of certain PSD-
related revisions in this action will
ensure that South Dakota’s SIP-
approved PSD program meets current
requirements for the 2006 PM, s, 2008
ozone, 2008 Pb, and 2010 NO, NAAQS.
Accordingly, in this action EPA is
proposing to approve the infrastructure
SIP submission as meeting the
applicable requirements of prong 3 of
section 110(a)(2)(D)(i) for the 2006
PM: s, 2008 ozone, 2008 Pb, and 2010
NO- NAAQS.

With regard to the visibility portion of
section 110(a)(2)(D)@1)(ID), this
requirement may be satisfied by a state’s
regional haze SIP having been approved
by EPA as meeting all current
obligations. South Dakota submitted a
regional haze SIP to EPA on January 21,
2011, and submitted an amendment to
the SIP on September 19, 2011. EPA
approved South Dakota’s Regional Haze
SIP on April 26, 2012 (77 FR 24845).

The EPA is proposing to find that as
a result of the prior approval of the
South Dakota regional haze SIP, the
South Dakota SIP contains adequate
provisions to address 110(a)(2)(D)(i)(II)
visibility requirements with respect to
the 2006 PM, s, 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS. Therefore, we
are proposing to approve the South
Dakota SIP as meeting the requirements
of CAA section 110(a)(2)(D)(i)(II) as it
applies to visibility for the 2006 PM, s,
2008 Pb, 2008 ozone, and 2010 NO»
NAAQS.

5. Interstate and International
transport provisions: CAA section
110(a)(2)(D)(ii) requires SIPs to include
provisions ensuring compliance with
the applicable requirements of CAA
sections 126 and 115 (relating to
interstate and international pollution
abatement). Specifically, CAA section
126(a) requires new or modified major
sources to notify neighboring states of
potential impacts from the source.

Section 126(a) requires notification to
affected, nearby states of major
proposed new (or modified) sources.

Sections 126(b) and (c) pertain to
petitions by affected states to the
Administrator regarding sources
violating the “interstate transport”
provisions of section 110(a)(2)(D)(i).
Section 115 similarly pertains to
international transport of air pollution.
South Dakota’s SIP-approved PSD
program incorporates by reference the
federal PSD program at 40 CFR 52.21.
However, South Dakota separately
implements public notice requirements
by incorporating by reference (with
certain modifications) 40 CFR 51.166(q).
In particular, section 51.166(q)(2)(iv),
which requires notice to states whose
lands may be affected by the emissions
of sources subject to PSD, satisfies the
notice requirement of section 126(a).

South Dakota has no pending
obligations under sections 126(c) or
115(b). Accordingly, South Dakota’s SIP
currently meets the requirements of
those sections. The SIP therefore meets
the requirements of 110(a)(2)(D)(ii) for
the 2006 PM> 5, 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS.

6. Adequate resources: Section
110(a)(2)(E)(i) requires states to provide
necessary assurances that the state will
have adequate personnel, funding, and
authority under state law to carry out
the SIP (and is not prohibited by any
provision of federal or state law from
carrying out the SIP or portion thereof).
Section 110(a)(2)(E)(ii) also requires
each state to comply with the
requirements respecting state boards
under CAA section 128. Section
110(a)(2)(E)(iii) requires states to
“provide necessary assurances that,
where the State has relied on a local or
regional government, agency, or
instrumentality for the implementation
of any [SIP] provision, the State has
responsibility for ensuring adequate
implementation of such [SIP]
provision.”

a. Sub-Elements (i) and (iii): Adequate
Personnel, Funding, and Legal
Authority Under State Law To Carry
Out Its SIP, and Related Issues

SDCL 34A-1-57 through 34A—1-60
provide adequate authority for the State
of South Dakota and the DENR to carry
out its SIP obligations with respect to
the 1997 and 2006 PM, s, 2008 Pb, 2008
ozone, and 2010 NO, NAAQS. The State
receives sections 103 and 105 grant
funds through its Performance
Partnership Grant from EPA along with
required state matching funds to
provide funding necessary to carry out
South Dakota’s SIP requirements. South
Dakota’s resources meet the
requirements of CAA section
110(a)(2)(E). The regulations cited by
South Dakota in their certifications and

contained within this docket also
provide the necessary assurances that
the State has responsibility for adequate
implementation of SIP provisions by
local governments. Therefore, we
propose to approve South Dakota’s SIP
as meeting the requirements of section
110(a)(2)(E)(i) and (E)(iii) for the 1997
and 2006 PM, s, 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS.

b. Sub-Element (ii): State Boards

Section 110(a)(2)(E)(ii) requires each
state’s SIP to contain provisions that
comply with the requirements of section
128 of the CAA. That provision contains
two explicit requirements: (i) That any
board or body which approves permits
or enforcement orders under the CAA
shall have at least a majority of members
who represent the public interest and do
not derive a significant portion of their
income from persons subject to such
permits and enforcement orders; and (ii)
that any potential conflicts of interest by
members of such board or body or the
head of an executive agency with
similar powers be adequately disclosed.

On June 16, 2014, EPA received a
submission from the State of South
Dakota to address the requirements of
section 128. The submission revises
language already in the EPA approved
SIP at ARSD 74:09, Procedures Board of
Minerals and Environment, to address
conflict of interest requirements in
section 128(a)(2) and adds language in
SDCL 1-40-25.1 to address board
composition requirements in section
128(a)(1). We propose to approve that
June 16, 2014 submission as meeting the
requirements of section 128 for the
reasons explained in more detail below.
Because this revision will meet the
requirements of section 128, we also
propose to approve the State’s
infrastructure SIP submissions for
element 110(a)(2)(E)(ii). The State made
these infrastructure SIP submissions in
connection with the 1997 and 2006
PM, 5, 2008 Pb, 2008 ozone, and 2010
NO, NAAQS, but section 128 is not
NAAQS-specific and once the State has
met the requirements of section 128 that
is sufficient for purposes of
infrastructure SIP requirements for all of
these NAAQS.

We are proposing to approve the
State’s June 16, 2014 SIP submission as
meeting the requirements of section 128
because we believe that it complies with
the statutory requirements and is
consistent with EPA’s guidance
recommendations concerning section
128. In 1978, EPA issued a guidance
memorandum recommending ways
states could meet the requirements of
section 128, including suggested
interpretations of certain key terms in
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section 128.25 In this proposal notice,
we discuss additional relevant aspects
of section 128. We first note that, in the
conference report on the 1977
amendments to the CAA, the conference
committee stated, “[ilt is the
responsibility of each state to determine
the specific requirements to meet the
general requirements of [section

128].” 26 This legislative history
indicates that Congress intended states
to have some latitude in adopting SIP
provisions with respect to section 128,
so long as states meet the statutory
requirements of the section. We also
note that Congress explicitly provided
in section 128 that states could elect to
adopt more stringent requirements, as
long as the minimum requirements of
section 128 are met.

In implementing section 128, the EPA
has identified a number of key
considerations relevant to evaluation of
a SIP submission. EPA has identified
these considerations in the 1978
guidance and in subsequent rulemaking
actions on SIP submissions relevant to
section 128, whether as SIP revisions for
this specific purpose or as an element of
broader actions on infrastructure SIP
submissions for one or more NAAQS.

Each state must meet the
requirements of section 128 through
provisions that EPA approves into the
state’s SIP and are thus made federally
enforceable. Section 128 explicitly
mandates that each SIP “‘shall contain
requirements” that satisfy subsections
128(a)(1) and 128(a)(2). A mere narrative
description of state statutes or rules, or
of a state’s current or past practice in
constituting a board or body and in
disclosing potential conflicts of interest,
is not a requirement contained in the
SIP and does not satisfy the plain text
of section 128.

Subsection 128(a)(1) applies only to
states that have a board or body that is
composed of multiple individuals and
that, among its duties, approves permits
or enforcement orders under the CAA.
It does not apply in states that have no
such multi-member board or body that
performs these functions, and where
instead a single head of an agency or
other similar official approves permits
or enforcement orders under the CAA.
This flows from the text of section 128,
for two reasons. First, as subsection
128(a)(1) refers to a majority of members
of the board or body in the plural, we
think it reasonable to read subsection

25 Memorandum from David O. Bickart, Deputy
General Counsel, to Regional Air Directors,
Guidance to States for Meeting Conflict of Interest
Requirements of Section 128 (Mar. 2, 1978).

26 H.R. Rep. 95-564 (1977), reprinted in 3
Legislative History of the Clean Air Act
Amendments of 1977, 526-27 (1978).

128(a)(1) as not creating any
requirements for an individual with sole
authority for approving permits or
enforcement orders under the CAA.
Second, subsection 128(a)(2) explicitly
applies to the head of an executive
agency with “similar powers” to a board
or body that approves permits or
enforcement orders under the CAA,
while subsection 128(a)(1) omits any
reference to heads of executive agencies.
We infer that subsection 128(a)(1)
should not apply to heads of executive
agencies who approve permits or
enforcement orders.

Subsection 128(a)(2) applies to all
states, regardless of whether the state
has a multi-member board or body that
approves permits or enforcement orders
under the CAA. Although the title of
section 128 is ““State boards,” the
language of subsection 128(a)(2)
explicitly applies where the head of an
executive agency, rather than a board or
body, approves permits or enforcement
orders. In instances where the head of
an executive agency delegates his or her
power to approve permits or
enforcement orders, or where statutory
authority to approve permits or
enforcement orders is nominally vested
in another state official, the requirement
to adequately disclose potential
conflicts of interest still applies. In other
words, EPA interprets section 128(a)(2)
to apply to all states, regardless of
whether a state board or body approves
permits or enforcement orders under the
CAA or whether a head of a state agency
(or his/her delegees) performs these
duties. Thus, all state SIPs must contain
provisions that require adequate
disclosure of potential conflicts of
interest in order to meet the
requirements of subsection 128(a)(2).
The question of which entities or parties
must be subject to such disclosure
requirements must be evaluated by
states and EPA in light of the specific
facts and circumstances of each state’s
regulatory structure.

A state may satisfy the requirements
of section 128 by submitting for
adoption into the SIP a provision of
state law that closely tracks or mirrors
the language of the applicable
provisions of section 128. A state may
take this approach in two ways. First,
the state may adopt the language of
subsections 128(a)(1) and 128(a)(2)
verbatim. Under this approach, the state
will be able to meet the continuing
requirements of section 128 without any
additional, future SIP revisions, even if
the state adds or removes authority,
either at the state level or local level, to
individual or to boards or bodies to
approve permits or enforcement orders
under the CAA so long as the state

continues to meet section 128
requirements. Second, the state may
modify the language of subsections
128(a)(1) (if applicable) and 128(a)(2) to
name the particular board, body, or
individual official with approval
authority. In this case, if the state
subsequently modifies that authority,
the state may have to submit a
corresponding SIP revision to meet the
continuing requirements of section 128.
If the state chooses to not mirror the
language of section 128, the state may
adopt state statutes and/or regulations
that functionally impose the same
requirements as those of section 128,
including definitions for key terms such
as those recommended in EPA’s 1978
guidance. While any of these
approaches would meet the minimum
requirements of section 128, the statute
also explicitly authorizes states to adopt
more stringent requirements, for
example to impose additional
requirements for recusal of board
members from decisions, above and
beyond the explicit board composition
requirements. Although such recusal
alone does not meet the requirements of
section 128, states have the authority to
require that over and above the explicit
requirements of section 128. These
approaches give states flexibility in
implementing section 128, while still
ensuring consistency with the statute.

EPA has evaluated the June 16, 2014
submission from the State in light of the
requirements of section 128 and these
key considerations. South Dakota state
law establishes a nine-member Board of
Minerals and Environment (BME)
(SDCL 1-40-25). Under state law, air
permits and enforcement orders that are
issued by the Secretary can be appealed
to the BME in a contested case hearing
(SDCL 34A—1-21 (permits), 34A—1-46,
34A-1-48 (orders)). In addition, the
BME has authority to hold contested
case hearings on air permits on its own
initiative (SDCL 34A—-1-21), and has
certain direct enforcement authorities
(SDCL 34A-1-40, 34A—1-44). As EPA
has explained in other rulemaking
actions, e.g., 78 FR 32613 (May 31,
2013), we interpret section 128(a)(1) to
mean that boards that are the potential
final decisionmaker via permit and
enforcement order appeals “approve”
those permits and enforcement orders.
For example, by being the final
decisionmaker with respect to questions
such as whether a source receives a
permit and the specific contents of such
a permit, the board is an entity that
approves the permit within the meaning
of 128(a)(1). Thus, the BME is subject to
the requirements of 128(a)(1). South
Dakota’s June 16, 2014 submission
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includes a statute, SDCL 1-40-25.1,
which provides that the BME must be
composed in conformance with
requirements of section 128 of the CAA
for all permits and enforcement orders
initiated under South Dakota’s air
pollution control authority. Thus, the
State has submitted a legally binding
requirement for inclusion into the SIP
that requires the BME to be comprised
of a majority of members that represent
the public interest and do not receive a
substantial portion of their income from
parties subject to permit requirements or
enforcement orders under the CAA. We
propose to approve this submission as
satisfying the requirements of
subsection 128(a)(1).

To meet the requirements of
subsection 128(a)(2), the State’s June 16,
2014 submittal includes disclosure
requirements applying to members of
the BME. Members of the BME must
disclose “potential conflicts of interest”
as defined in ARSD 74:09:01:21 in a
contested case proceeding on the record
at the initiation of the hearing, or during
the hearing if they become aware of the
existence of a potential conflict of
interest. In addition, members with a
“conflict of interest” as defined in
ARSD 74:09:01:20 must make a
statement of recusal on the record at the
initiation of the hearing and may not
participate in board discussions or
decision-making regarding that
proceeding. Conflicts of interest are
broadly defined in ARSD 74:09:01:20 as
any ‘“board member who is personally
related to a party involved in a
contested case hearing by two degrees of
consanguinity, who has direct financial
interest in a party involved in a
contested case hearing through
employment or by contract, or whose
spouse is employed by or directly
contracts with a party involved in a
contested case hearing.” Furthermore, a
potential conflict of interest is defined
in ARSD 74:09:01:21 as “an indirect
financial interest, or a personal
relationship or another interest in a
party involved in a contested case
hearing or enforcement hearing that is
different from that of the general public,
that a reasonable person would believe
might result in bias or prejudgment of
a contested case hearing.” EPA thinks
these definitions of “conflict of interest”
and “potential conflict of interest,”
taken in tandem, are sufficiently broad
to address the types of conflicts of
interest that should be disclosed under
128(a)(2). While not precisely consistent
with the types of conflicts addressed in
our 1978 guidance for section 128, in
some ways South Dakota’s provisions
are in fact broader. In addition, we think

that disclosure on the record at the start
of a hearing is an adequate form of
disclosure. Such disclosure will provide
public access to the relevant
information about conflicts of interest
and memorialize that information.

EPA’s review of the State’s June 16,
2014 submission has raised one issue
that warrants further evaluation. Section
128(a)(2) requires that a state’s SIP
provide for adequate disclosure of
conflicts of interest by “‘members of
such board or body or the head of an
executive agency with similar powers.”
The use of the disjunctive “or”’ between
“board or body”’ and “head of an
executive agency” results in ambiguity
concerning whether merely one or both
of these parties must disclose conflicts
of interest, and if it is only one of these
entities, which one? This ambiguity is
relevant in the case of the submission
from the State because under state law
included within such submission, only
the members of the BME are required to
disclose conflicts of interest, not the
head of the executive agency. In order
to determine whether this is sufficient
for purposes of meeting the
requirements of section 128(a)(2), we
have evaluated the statutory language
more closely.

First, the term “or” can be interpreted
as “‘one or the other, but not necessarily
both,” or it can be interpreted as “and.”
Although the word “or” could be read
to mean ‘““‘and” in some circumstances,
we believe that in this instance it is
appropriate to give the word “or” its
most straightforward meaning. In
isolation, it could seem unreasonable to
give “or” the first meaning, as that
would allow a state to require adequate
disclosure of conflict of interest by
either the members of the state board or
the head of an agency, without regard to
whether that disclosure requirement
applies to the entity that makes the final
permit or enforcement order decision.
To read section 128(a)(2) to require
disclosure by the entity that is not the
actual final decisionmaker appears
logically inconsistent and contrary to
the overall purposes of section 128. EPA
believes that the purpose of section
128(a)(2) is to assure that conflicts of
interest are disclosed by the entity
making the permit or enforcement order
decision, and requiring this of the
ultimate decisionmaker rather than
other parties that may be involved in the
process.

As discussed above, under South
Dakota law all members of the BME
have to disclose conflicts of interest in
specified ways that we believe are
adequate. Under the structure of the
State’s program, the Secretary makes
certain decisions such as the issuance of

air permits and enforcement orders.
However, under state law these permits
and enforcement orders issued by the
Secretary can be appealed to the BME in
a contested case hearing (SDCL 34A—1—
21 (permits), 34A—1-46, 34A—1-48
(orders)). In addition, the BME has
authority to hold contested case
hearings on air permits on its own
initiative (SDCL 34A—-1-21), and has
certain direct enforcement authorities
(SDCL 34A—1-40, 34A-1-44). Given
this division of authority in the State,
we believe that the BME is functionally
the final decisionmaker with respect to
permits and enforcement orders in
South Dakota, and thus the disclosure of
conflicts of interest by members of the
BME is necessary to meet the
requirements of section 128(a)(2).
Naturally, a state may elect to require
disclosure of conflicts of interest by
other state officials and employees as
well, and this would be fully consistent
with the explicit reservation of authority
for states to impose more stringent
requirements than those imposed by
section 128.

For the foregoing reasons, the EPA
believes that the June 16, 2014
submission from South Dakota contains
provisions that meet the requirements of
section 128(a)(1) and section 128(a).
Accordingly, we are proposing approval
of that submission and also proposing
approval of the infrastructure SIP
submission as meeting the requirements
of section 128.

7. Stationary source monitoring
system: Section 110(a)(2)(F) requires: (i)
The installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) Periodic reports
on the nature and amounts of emissions
and emissions-related data from such
sources, and (iii) Correlation of such
reports by the state agency with any
emission limitations or standards
established pursuant to the Act, which
reports shall be available at reasonable
times for public inspection.

The South Dakota statutory provisions
listed in the State’s certifications (SDCL
34A-1-6 and SDCL 34A-1-12) and
contained within this docket provide
authority to establish a program for
measurement and testing of sources,
including requirements for sampling
and testing. South Dakota’s SIP
approved continuous emissions
monitoring system rules (ARSD 74:36:13
and contained within this docket)
require facilities to monitor and report
emission data. ARSD 74:36:04:15(10),
contents of operating permit, requires
operating permits for minor sources to
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include monitoring and related record
keeping and reporting requirements.
Reports contain the quantity of
hazardous air pollutants, in tons,
emitted for each 12-month period in the
reporting period and supporting
documentation. Operating permits for
minor sources must comply with
emission limits and other requirements
of the Act (ARSD 74:36:04:04 and ARSD
74:36:04:15). Additionally, ARSD
74:36:05:16.01(9) is applicable regarding
data from sources with title V permits.
South Dakota has an approved title V
program (61 FR 2720, Jan. 29, 1996) and
the definition of applicable
requirements for a Part 70 source has
been approved into its SIP at ARSD
74:36:01:05. This re-enforces a facility’s
record keeping and reporting emissions
data responsibilities under title V
permitting, even though the title V
program is not approved into the SIP.

Additionally, South Dakota is
required to submit emissions data to the
EPA for purposes of the National
Emissions Inventory (NEI). The NEI is
the EPA’s central repository for air
emissions data. The EPA published the
Air Emissions Reporting Rule (AERR)
on December 5, 2008, which modified
the requirements for collecting and
reporting air emissions data (73 FR
76539). The AERR shortened the time
states had to report emissions data from
17 to 12 months, giving states one
calendar year to submit emissions data.
All states are required to submit a
comprehensive emissions inventory
every three years and report emissions
for certain larger sources annually
through the EPA’s online Emissions
Inventory System. States report
emissions data for the six criteria
pollutants and their associated
precursors—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. Many
states also voluntarily report emissions
of hazardous air pollutants. South
Dakota made its latest update to the NEI
on January 9, 2014. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html.

Based on the analysis above, we
propose to approve the South Dakota
SIP as meeting the requirements of CAA
section 110(a)(2)(F) for the 1997 and
2006 p.m.>s, 2008 Pb, 2008 ozone, and
2010 NO, NAAQS.

8. Emergency powers: Section
110(a)(2)(G) of the CAA requires
infrastructure SIPs to “provide for
authority comparable to that in [CAA
section 303] and adequate contingency

plans to implement such authority.”
Section 303 reads as follows:

Notwithstanding any other provision of this
chapter, the Administrator, upon receipt of
evidence that a pollution source or
combination of sources (including moving
sources) is presenting an imminent and
substantial endangerment to public health or
welfare, or the environment, may bring suit
on behalf of the United States in the
appropriate United States district court to
immediately restrain any person causing or
contributing to the alleged pollution to stop
the emission of air pollutants causing or
contributing to such pollution or to take such
other action as may be necessary. If it is not
practicable to assure prompt protection of
public health or welfare or the environment
by commencement of such a civil action, the
Administrator may issue such orders as may
be necessary to protect public health or
welfare or the environment. Prior to taking
any action under this section, the
Administrator shall consult with appropriate
State and local authorities and attempt to
confirm the accuracy of the information on
which the action proposed to be taken is
based. Any order issued by the Administrator
under this section shall be effective upon
issuance and shall remain in effect for a
period of not more than 60 days, unless the
Administrator brings an action pursuant to
the first sentence of this section before the
expiration of that period. Whenever the
Administrator brings such an action within
the 60-day period, such order shall remain in
effect for an additional 14 days or for such
longer period as may be authorized by the
court in which such action is brought.

Thus, the EPA Administrator has
authority to bring suit to immediately
restrain an air pollution source that
presents an imminent and substantial
endangerment to public health or
welfare, or the environment. If such
action may not practicably assure
prompt protection, then the
Administrator has authority to issue
temporary administrative orders to
protect the public health or welfare, or
the environment, and such orders can
be extended if EPA subsequently files a
civil suit. The 1990 Amendments to the
Act modified Section 303.27

27 Section 303 of CAA as modified in 1990
substituted the term ‘“public health or welfare, or
the environment” for “the health of persons,”
eliminated the requirement for state or local
inaction as a prerequisite to EPA initiating action,
and lengthened the duration of administrative
orders from 24 hours to 60 days. The Senate Report
on the 1990 Amendments explained that:

These amendments to section 303 of the Act, as
well as parallel (sic) amendments to section 113,
have several purposes. The (sic) amendments
broaden the Administrator’s (sic) authority to issue
emergency orders to abate threats to welfare and the
environment, in addition to the authority to
respond to threats to “the health of persons.” In
addition, the amendments eliminate the 24- to 48-
hour time limit on the effectiveness of emergency
orders. These changes are necessary to enable the
Administrator to address air pollution emergencies
in an adequate manner, and to conform the
Administrator’s emergency authority under the Act

EPA’s 2013 Infrastructure SIP
Guidance (for the 2008 ozone, 2010
NO,, 2010 sulfur dioxide, and all future
NAAQS), represents EPA’s most recent
guidance, which we’ve cited earlier in
this notice given its broad applicability,
states that the best practice for states is
to submit, for inclusion in the SIP, the
statutory or regulatory provisions that
provide authority comparable to CAA
section 303 or to cite and include a copy
of such provisions, without including
them in the SIP, with a narrative of how
they meet the requirements of section
110(a)(2)(G).28

We propose to find that South
Dakota’s Infrastructure SIP Submittals
and certain State statutes provide for
authority for the State comparable to
that granted to the EPA Administrator to
act in the face of an imminent and
substantial endangerment to public’s
health or welfare, or the environment.

South Dakota’s SIP submittals with
regard to the section 110(a)(2)(G)
emergency order requirements explain
that:

SDCL section 34A-1-45 (Emergency order
for immediate reduction or discontinuance of
emissions) is comparable to Section 303 of
the Clean Air Act and provides that “if the
Secretary of the Department of Environment
and Natural Resources finds that any person
is causing or contributing to air pollution and
that such pollution creates an emergency by

to emergency authorities under other environmental
laws. See, TSCA section 208, CERCLA section 106,
RCRA section 7003, and CWA section 504.
Similarly, the deletion of the requirement that the
Administrator may not bring suit unless State or
local authorities have failed to act conforms the Act
to other environmental laws.

Broadening section 301 to include harm to the
environment is important to enable EPA to address
emergency threats to ecosystems in instances where
there is no readily demonstrable immediate threat
to human health. For example, toxic emissions
might be blowing downwind from a facility into an
undeveloped natural area and threatening to impair
that area’s ecosystem. This amendment will allow
EPA to order the plant to take necessary steps to
eliminate the threat to flora and fauna. Deleting the
unrealistically short time limits on the duration of
orders is necessary to ensure that these orders are
a viable enforcement tool. In order to protect State
interests and to prevent duplication of effort, this
section requires that the Administrator consult with
the State and local authorities before taking any
action. The enforcement provision, section 303(b),
has been deleted as unnecessary because emergency
orders have been made enforceable under section
113.

S. Rep. No. 101-228, 101 Cong., 1st Sess. 370.
EPA’s 1999 guidance on section 303 contains
additional information regarding the legislative
history of this section. While the guidance indicates
it “is intended to be used by EPA as internal
guidance only and does not establish any
substantive or procedural rights” we include the
guidance in the proposed docket for this action as
background information. “Transmittal Memo and
Guidance Document on Section 303 of the Clean
Air Act,” Eric. V. Schaeffer, Director, Office of
Regulatory Enforcement, EPA Office of Enforcement
and Compliance Assurance (April 1, 1999).

282013 Infrastructure SIP Guidance, pp. 47-50.
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causing imminent danger to human health or
safety and requires immediate action to
protect human health or safety, the Secretary
shall order such person or persons to reduce
or discontinue immediately the emission of
air contaminants.” 29

Accordingly, we have reviewed South
Dakota’s statutory provisions for
evidence that the State has authorities
comparable to those in section 303. Our
review included the provision discussed
above, as well as provisions in the
current SDCL.3° None of these state laws
have been submitted for incorporation
into the South Dakota SIP.

With regard to the authority to bring
suit, SDCL 34A-10-1 extends the right
to the “attorney general, any political
subdivision of the state, any
instrumentality or agency of the state or
of a political subdivision thereof, any
person partnership, limited liability
company, corporation, association,
organization, or other legal entity” to
“maintain an action” for ““declaratory
and equitable relief. . . against any
person . . . for the protection of the air,
water, and other natural resources and
the public trust therein from pollution,
impairment, or destruction.” In
addition, SDCL 34A—10-2 states that
“[i]f administrative, licensing, or other
proceedings, and judicial review thereof
are available by law, the agency may
permit the attorney general, any
political subdivision of the state, any
instrumentality or agency of the state or
of a political subdivision thereof, any
person, partnership, limited liability
company, corporation, association,
organization, or other legal entity to
intervene” in that proceeding involving

29 We note that the South Dakota Legislature’s
compilation of statutes indicates that SDCL section
34A-1-45 reads slightly differently from the
language that appears in the infrastructure SIP
submission, and additionally, does not contain the
last sentence of the paragraph. This proposed action
considers the statute as it appears on the State’s
compilation, which reads as follows: ‘“34A-1-45.
Emergency order for immediate reduction or
discontinuance of emissions. If the secretary finds
that any person is causing or contributing to air
pollution and that such pollution creates an
emergency by causing imminent danger to human
health or safety and requires immediate action to
protect human health or safety, the secretary shall
order the person to reduce or discontinue
immediately the emission of air contaminants. The
emergency order is effective immediately on service
upon the person responsible for the emission, and
any person to whom such an order is directed shall
comply with the order immediately.” (Available
online at: http://legis.sd.gov/Statutes/Codified
Laws/DisplayStatute.aspx?Type=Statute&
Statute=34A-1-45, accessed October 8, 2014).

30 October 29, 2014 conference call with Brian
Gustafson, Kyrik Rombough, Steven Blair, and
Roxanne Giedd from the State of South Dakota and
Carl Daly, Monica Morales, Sara Laumann, and
Abby Fulton from EPA Region 8 regarding feedback
on EPA’s interpretation of South Dakota’s authority
comparable to section 303. The State indicated they
generally agreed with our analysis.

“conduct which has the effect of
polluting, impairing, or destroying the
air, water, or other natural resources or
the public thrust therein.” SDCL 21-10—
1 through 21-10-9 also provide the
State with the authority regarding
nuisances, including the authority to
seek specific remedies against nuisances
(SDCL 21-10-5). The definitions of acts
and omissions constituting nuisances
provide the State with broad authority
to bring suit against persons causing
pollution and injury or endangering the
health or safety of others (SDCL 21-10-
1).
By using terms such as “pollution,
impairment, or destruction,” and
“protection of the air, water, and other
natural resources,” these statutes (SDCL
34A-10-1, 34A—-10-2) provide stated
entities with broad authority to bring
suit against persons causing pollution of
varying degrees of urgency, including
pollution that presents an imminent and
substantial endangerment.3? These
provisions provide arguably broader
authority than what CAA section 303
provides to EPA, as they do not by their
terms first require the stated entities to
assert that the would-be enjoined
pollution constitutes imminent and
substantial endangerment. We propose
to find that these provisions, while not
specifically mentioning “public health,”
“welfare,” or the “environment,” are
nonetheless comparable to section 303
and broadly empower the State to
address through civil action threats to
public health (e.g., from pollution),
welfare (e.g., from nuisances, and for
protection of the air, water, and other
natural resources), and the environment
(e.g., protection of natural resources
from pollution, impairment, or
destruction) from any imminent and
substantial endangerment.

South Dakota’s statutes also provide
DENR’s Secretary with the authority to
issue administrative orders and
emergency rules, and suspend state
agency rules, to protect the public
health, welfare, and the environment
under certain circumstances. SDCL
34A—1-45, as cited in South Dakota’s
SIP submittals, authorizes that if the
Secretary of the DENR “finds that any
person is causing or contributing to air
pollution and that such pollution

31 Notably, South Dakota’s definition of “air
pollutant,” which is a term that triggers the
authority contained in several of the applicable
provisions, contains a threshold injury requirement
relating to injury to human health, welfare or the
environment. Under South Dakota law, “‘air
pollutant” is defined as, “the presence in the
outdoor atmosphere of one or more contaminants in
such quantity and duration as is or tend to be
injurious to human health or welfare, animals or
plant life, or property or would interfere with the
enjoyment of life or property.” SDCL 34A-1-2(2).

creates an emergency by causing
imminent danger to human health or
safety and requires immediate action to
protect human health or safety,” “the
secretary shall order the person to
reduce or discontinue immediately the
emission of air contaminants.” The
emergency order is effective
immediately on service upon the person
responsible for the emission, and any
person to whom such an order is
directed shall comply with the order
immediately. SDCL 34A-10-2.5
provides authority for the DENR to
apply to the court for an injunction,
including temporary injunctions,
against any person who fails to comply
with such orders.

Additionally, SDCL 1-26-5(3)
authorizes any agency to adopt or
amend an emergency rule for reasons
including “imminent peril to the public
health, safety, or welfare . . . or because
of the occurrence of an unforeseen event
at a time when the adoption of a rule in
response to such event by the
emergency procedure is required to
secure or protect the best interests of the
state or its residents.”” Subject to
applicable constitutional or statutory
provisions, emergency rules are
“effective immediately upon filing with
the secretary of state” or at another
stated date; and “[n]o emergency rule
may remain in effect for a period of no
longer than ninety days” (SDCL 1-26—
8). South Dakota’s statutes also require
that certain procedures be followed
prior to adoption of the emergency rule.
“[Aln agency shall publish a notice of
intent to adopt an emergency rule in the
manner prescribed in section 1-26—4.1"
(SDCL 1-26-5). SDCL 1-26—4.1
provides that ““‘the notice of intent to
adopt an emergency rule shall be mailed
to each person who has made a timely
request of the agency for advance notice
of its rule-making proceedings.” SDCL
requires that the agency ‘“‘serve on the
person specified in subdivision 1-26—
4(1),32 each member of the Interim Rules
Committee and the director” the
information specified in SDCL 1-26-5
and follow the notification and mailing
requirements in SDCL 1-25-4.1.
Finally, SDCL 1-26-5(3) requires that
notice of proposed emergency rule
served on the specified individuals shall
include “[a] statement, with the reasons,
that the emergency procedure is
necessary: because of imminent peril to

32 SDCL 1-26—4(1) requires that the agency “shall
serve a copy of a proposed rule and any publication
described in section 1-26—6.6 upon the
departmental secretary, bureau commissioner,
public utilities commissioner, or constitutional
officer to which it is attached for the secretary’s,
commissioner’s, or officer’s written approval to
proceed.”


http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=34A-1-45
http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=34A-1-45
http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=34A-1-45
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the public health, safety, or welfare;

. . or because of the occurrence of an
unforeseen event at a time when the
adoption of a rule in response to such
event by the emergency procedure is
required to secure or protect the best
interests of the state or its residents.”
While these provisions do not directly
provide authority to issue
administrative orders to prevent air
pollution that endangers the
environment and contain certain
notification procedures not found in
section 303, they do provide regulatory
authority for state agencies to develop
emergency rules for the protection of
public health and welfare, and welfare
is commonly understood to include the
elements of what is covered by the term
“environment” (see, e.g., CAA section
302(h), broadly defining “effects on
welfare”).

We also note that another emergency
management option under South Dakota
statutes involves the Governor’s
authorities. For example, Chapter 34—
48A, which covers Emergency
Management, includes authority for the
Governor to issue orders in emergency
situations.33 Additionally, in the event
of an ““emergency’’ 34 that is beyond
local government capability, SDCL 34—
48A-5(4) gives the Governor authority
to suspend rules under certain
circumstances.3%

While no single South Dakota statute
mirrors the authorities of CAA section
303, we propose to find that the
combination of SDCL provisions
discussed above provide for authority

33 SDCL 34—48A-9. “Power to make orders. In
performing his duties under this chapter, and to
effect its policy and purpose, the Governor is
further authorized and empowered to make, amend,
and rescind the necessary orders to carry out the
provisions of this chapter within the limits of the
authority conferred upon him herein, with due
consideration of the plans of the federal
government.”

34 SDCL 34-48A-1(3) defines emergency as “any
natural, nuclear, man-made, war- related, or other
catastrophe producing phenomena in any part of
the state which in the determination of the
Governor requires the commitment of less than all
available state resources to supplement local efforts
of political subdivisions of the state to save lives
and to protect property, public health, and safety
or to avert or lessen the threat of a disaster.”

35 SDCL 34-48A-5(4) gives the Governor the
authority to “suspend the provisions of any rules
of any state agency if strict compliance with the
provisions of the rule would in any way prevent,
hinder, or delay necessary action in managing a
disaster . . . or emergency, including . . . air
contamination . . . which is determined by the
Governor to require state or state and federal
assistance or actions to supplement the recovery
efforts of local government in alleviating the
damage, loss, hardship, or suffering caused
thereby.” The rules suspended by the Governor
remain suspended for six months and may be
restored for one or more successive six-month
periods if the Governor declares the conditions
persist (SDCL 34-48A-5).

comparable to section 303 to
immediately bring suit to restrain, issue
emergency executive orders against, and
use special rule adoption and
suspension procedures for applicable
emergencies to take prompt
administrative action against, any
person causing or contributing to air
pollution that presents an imminent and
substantial endangerment to public
health or welfare, or the environment.
Consistent with EPA’s 2013
Infrastructure SIP Guidance, the
narratives provided in South Dakota’s
SIP submittals about the State’s
authorities applying to emergency
episodes (as discussed above), plus
additional South Dakota statutes that we
have considered, we propose that they
are sufficient to meet the authority
requirement of CAA section
110(a)(2)(G).

States must also have adequate
contingency plans adopted into their
SIP to implement the air agency’s
emergency episode authority (as
discussed above). This can be met by
submitting a plan that meets the
applicable requirements of 40 CFR part
51, subpart H for the relevant NAAQS
if the NAAQS is covered by those
regulations. Rules contained in ARSD
and South Dakota’s SIP adopt by
reference the criteria in 40 CFR 51.151
as the air quality episode plan to
address activities causing imminent and
substantial endangerment to public
health, including a contingency plan to
implement the emergency episode
provisions of the SIP. As of the date of
South Dakota’s submittal, EPA has not
established priority classification for a
significant harm level for PM, 5. As
DENR explains in its SIP submittals,
once EPA promulgates such rules,
DENR will adopt them into ARSD
74:36:03 (Air quality episodes).

Subpart H of 40 CFR part 51 requires
states to classify regions and to develop
contingency plans (also known as
emergency episode plans) after ambient
concentrations of certain criteria
pollutants in an area have exceeded
specified levels. For example, if ambient
concentrations of nitrogen dioxide in an
area have exceeded 0.06 ppm (annual
arithmetic mean), then the area is
classified as a Priority I region, and the
state must develop a contingency plan
that meets the requirements of sections
51.151 and 51.152. However, Subpart H
does not currently address requirements
for the 24-hour PMs 5 standard.

In 2009, EPA issued a guidance
memorandum that, among other things,
recommended an approach for states to
address the contingency plan
requirements of 110(a)(2)(G) with

respect to the 2006 PM, s NAAQS.36 The
guidance, in Attachment A, suggested
that states develop a contingency plan
if, based on the most recent three
calendar years of data, an area within
the state had monitored and recorded a
24-hour PM; 5 level greater than 140.4
ug/m3. For states that were to develop
a contingency plan, the guidance
recommended states set priority and
emergency levels consistent with
requirements of 40 CFR 51.150 through
51.153. EPA notes that section 51.153
requires periodic reevaluation of
priority classifications based on the
three most recent years of air quality
data.

South Dakota has recorded no levels
of ambient air concentrations in the
three most recent complete calendar
years—2011, 2012, and 2013—that
exceed the 2009 guidance
memorandum 37 recommended levels
for states to develop a contingency plan
for PM, s. However, on September 4,
2009 a continuous PM s air monitor
operated by the State of South Dakota in
Wind Cave National Park registered a
24-hour level of 303.6 pg/m3. The
monitor in question was a special
purpose Federal Equivalent Method
monitor collocated with a Federal
Reference Method (FRM) State and
Local Air Monitoring Stations (SLAMS)
monitor. The SLAMS FRM was
designated as the primary monitor at the
site, and recorded 120.5 ug/ms3 as the
official regulatory value for the
monitoring station that day. On the day
the secondary monitor recorded a value
of 303.6 pg/m3, the National Park
Service conducted a prescribed burn in
the Wind Cave National Park. A
discussion including details of the event
as well as monitoring data are contained
within a memo to this docket. Given the
unique circumstances of this event and
taking into account that the official
regulatory value fell below the
recommended level for developing a
contingency plan, and that the last three
years of data also fall below the
recommended level, EPA believes it is
appropriate to interpret 110(a)(2)(G) as
not requiring development of a
contingency plan. However, this does
not imply that other, future

36 Memorandum from William T. Harnett,
Director, Air Quality Policy Division, to Regional
Air Division Directors, Guidance on SIP Elements
Required under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particle (PM,s) Standards
(NAAQS), at p. 6-7 (Sep. 25, 2009).

37 Memorandum from William T. Harnett,
Director, Air Quality Policy Division, to Regional
Air Division Directors, Guidance on SIP Elements
Required under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particle (PM, s) Standards
(NAAQS), at p. 6-7 (Sep. 25, 2009).
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circumstances in the state cannot trigger
this requirement.

Revisions to the South Dakota Air
Quality Episodes rules ARSD
74:36:03:01 “Air pollution emergency
episode” and ARSD 74:36:03:02
“Episode emergency contingency plan”
were most recently approved on June
27,2014 (79 FR 36425). We find that
South Dakota’s air pollution emergency
rules include PM, 5. ozone, and NOo;
establish stages of episode criteria;
provide for public announcement
whenever any episode stage has been
determined to exist; and specify
emission control actions to be taken at
each episode stage, consistent with the
EPA emergency episode SIP
requirements set forth at 40 CFR part 51
subpart H (prevention of air pollution
emergency episode) for particulate
matter, ozone, and NO..

As noted in the October 14, 2011
guidance,3® based on EPA’s experience
to date with the Pb NAAQS and
designating Pb nonattainment areas,
EPA expects that an emergency episode
associated with Pb emissions would be
unlikely and, if it were to occur, would
be the result of a malfunction or other
emergency situation at a relatively large
source of Pb. Accordingly, EPA believes
the central components of a contingency
plan would be to reduce emissions from
the source at issue and communicate
with the public as needed. We note that
40 CFR part 51, subpart H (51.150—
51.152) and 40 CFR part 51, Appendix
L do not apply to Pb.

Based on the above analysis, we
propose approval of South Dakota’s SIP
as meeting the requirements of CAA
section 110(a)(2)(G) for the 1997 and
2006 PM> s, 2008 Pb, 2008 ozone, and
2010 NO> NAAQS.

9. Future SIP revisions: Section
110(a)(2)(H) requires that SIPs provide
for revision of such plan: (i) From time
to time as may be necessary to take
account of revisions of such national
primary or secondary ambient air
quality standard or the availability of
improved or more expeditious methods
of attaining such standard, and (ii),
except as provided in paragraph (3)(C),
whenever the Administrator finds on
the basis of information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under this [Act].

38 “Guidance on Infrastructure State
Implementation Plan (SIP) Elements Required
Under Sections 110(a)(1) and 110(a)(2) for the 2008
Lead (Pb) National Ambient Air Quality Standards
(NAAQS).” Steve Page, OAQPS Director, October
14, 2011, at p 13.

South Dakota’s statutory provision at
SDCL 34A-1-6 gives DENR sufficient
authority to meet the requirements of
110(a)(2)(H). Therefore, we propose to
approve South Dakota’s SIP as meeting
the requirements of CAA section
110(a)(2)(H).

10. Consultation with government
officials, public notification, PSD and
visibility protection: Section 110(a)(2)(])
requires that each SIP “meet the
applicable requirements of section 121
of this title (relating to consultation),
section 127 of this title (relating to
public notification), and part C of this
subchapter (relating to PSD of air
quality and visibility protection).”

The State has demonstrated it has the
authority and rules in place through its
certifications (contained within this
docket) to provide a process of
consultation with general purpose local
governments, designated organizations
of elected officials of local governments
and any Federal Land Manager having
authority over federal land to which the
SIP applies, consistent with the
requirements of CAA section 121.
Furthermore, EPA previously addressed
the requirements of CAA section 127 for
the South Dakota SIP and determined
public notification requirements are
appropriate (45 FR 58528, Sept. 4,
1980).

As discussed above, the State has a
SIP-approved PSD program that
incorporates by reference the federal
program at 40 CFR 52.21. EPA has
further evaluated South Dakota’s SIP
approved PSD program in this proposed
action under element (C) and
determined the State has satisfied the
requirements of element 110(a)(2)(C), as
noted above. Therefore, the State has
also satisfied the requirements of
element 110(a)(2)(]).

Finally, with regard to the applicable
requirements for visibility protection,
EPA recognizes states are subject to
visibility and regional haze program
requirements under part C of the Act. In
the event of the establishment of a new
NAAQS, however, the visibility and
regional haze program requirements
under part C do not change. Thus, we
find that there are no applicable
visibility requirements under section
110(a)(2)(J) when a new NAAQS
becomes effective.

Based on the above analysis, we
propose to approve the South Dakota
SIP as meeting the requirements of CAA
section 110(a)(2)(J) for the 1997 and
2006 PM; s, 2008 Pb, 2008 ozone, and
2010 NO> NAAQS.

11. Air quality and modeling/data:
Section 110(a)(2)(K) requires each SIP
provide for: (i) The performance of such
air quality modeling as the

Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a
NAAQS, and (ii) the submission, upon
request, of data related to such air
quality modeling to the Administrator.

South Dakota’s PSD program
incorporates by reference the federal
program at 40 CFR 52.21, including the
provision at 40 CFR 52.21(1)(1) requiring
that estimates of ambient air
concentrations be based on applicable
air quality models specified in
Appendix W of 40 CFR part 51, and the
provision at 40 CFR 52.21(1)(2) requiring
that modification or substitution of a
model specified in Appendix W must be
approved by the Administrator.

Additionally, SDLC section 34A-1-1,
34A-1-10, and 1-40-31 provide the
Department with the authority to advise,
consult, and cooperate with EPA and
provide EPA with public records, such
as air quality modeling. As a result, the
SIP provides for such air quality
modeling as the Administrator has
prescribed. Therefore, we propose to
approve the South Dakota SIP as
meeting the CAA section 110(a)(2)(K)
for the 1997 and 2006 PM, 5, 2008 Pb,
2008 ozone, and 2010 NO, NAAQS.

12. Permitting fees: Section
110(a)(2)(L) requires SIPs to: Require the
owner or operator of each major
stationary source to pay to the
permitting authority, as a condition of
any permit required under this act, a fee
sufficient to cover; (i) the reasonable
costs of reviewing and acting upon any
application for such a permit; and (ii) if
the owner or operator receives a permit
for such source, the reasonable costs of
implementing and enforcing the terms
and conditions of any such permit (not
including any court costs or other costs
associated with any enforcement
action), until such fee requirement is
superseded with respect to such sources
by the Administrator’s approval of a fee
program under title V.

The funding sources used for the PSD
permit reviews conducted by South
Dakota derive from EPA grant and
matching State general funds.39 There
are no nonattainment areas in the State.
In light of the State’s experience that
funding from grants and general funds
has been sufficient to operate a
successful PSD program, it is reasonable
that the PSD permit applicants are not
charged any permit-specific fees.

We also note that all the State SIPs we
are proposing to approve in this action

39 See Email from Brian Gustafson “Question
Regarding Permitting Fees for SD iSIP Action” July
24, 2014, available within docket.
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cite the regulation that provides for
collection of permitting fees under the
State’s EPA-approved title V permit
program (ARSD 74:37:01), which we
approved and became effective February
28,1996 (61 FR 2720, Jan. 29, 1996).

Therefore, based on the State’s
experience in relying on the grant and
general funds for PSD permits, and the
use of title V fees to implement and
enforce PSD permits once they are
incorporated into title V permits, we
propose to approve the submissions as
supplemented by the State for the 1997
and 2006 p.m.>s, 2008 Pb, 2008 ozone,
and 2010 NO, NAAQS.

13. Consultation/participation by
affected local entities: Section
110(a)(2)(M) requires states to provide
for consultation and participation in SIP
development by local political
subdivisions affected by the SIP.

The statutory provisions cited in
South Dakota’s SIP submittals
(contained within this docket) meet the
requirements of CAA section
110(a)(2)(M), so we propose to approve
South Dakota’s SIP as meeting these
requirements for the 1997 and 2006
PM, 5, 2008 Pb, 2008 ozone, and 2010
NO, NAAQS.

VII. What action is EPA taking?

In this action, EPA is proposing to
approve the following infrastructure
elements for the 1997 and 2006 PM, s,
2008 Pb, 2008 ozone, and 2010 NO,
NAAQS: (A), (B), (C) with respect to
minor NSR and PSD requirements,
(D)E)(II) prongs 3 and 4, (D)(ii), (E), (F),
(G), (H), (), (K), (L), and (M). EPA is also
proposing to approve revisions to ARSD
74:36:09 submitted on July 29, 2013,
which incorporate by reference the
requirements of the 2010 PM; 5
Increment Rule. Specifically, we
propose to approve the adoption of the
text of 40 CFR 52.21, paragraphs
(b)(14)(1),(i1),(iii), (b)(15)(i),(ii), and
paragraph (c) as they existed on July 1,
2012 by proposing to approve revisions
to: ARSD 74:34:09:02 (Prevention of
significant deterioration) and
74:36:09:03 (Public participation). EPA
is also proposing to approve revisions to
ARSD 74:09 and SDCL 1-40-25.1
submitted on June 11, 2014 to satisfy
requirements of element (E)(ii), state
boards. Finally, EPA proposes approval
of D(i)(I) prongs 1 and 2 for the 2006
PMs; s, 2008 Pb, and 2010 NO, NAAQS.
EPA will act separately on infrastructure
element (D)(i)(I), interstate transport for
the 2008 ozone NAAQS.

VIII. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission

that complies with the provisions of the
Act and applicable federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves some state law
as meeting federal requirements and
disapproves other state law because it
does not meet federal requirements; this
proposed action does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
Oct. 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, Aug. 10,
1999); is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, Feb. 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
Nov. 9, 2000), because the SIP is not
approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Greenhouse gases, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: November 19, 2014.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 2014—-28301 Filed 11-28-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2012-0353; FRL-9919-96—
Region 8]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Montana Second 10-Year Carbon
Monoxide Maintenance Plan for Great
Falls

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing approval of
a State Implementation Plan (SIP)
revision submitted by the State of
Montana. On July 13, 2011, the
Governor of Montana’s designee
submitted to EPA a second 10-year
maintenance plan for the Great Falls
area for the carbon monoxide (CO)
National Ambient Air Quality Standard
(NAAQS). This maintenance plan
addresses maintenance of the CO
NAAQS for a second 10-year period
beyond the original redesignation. EPA
is also proposing approval of an
alternative monitoring strategy for the
Great Falls CO maintenance area, which
was submitted by the Governor’s
designee on June 22, 2012.

DATES: Comments must be received on
or before December 31, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2012-0353, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: clark.adam@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).


http://www.regulations.gov
mailto:clark.adam@epa.gov
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e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129.

e Hand Delivery: Director, Air
Program, EPA, Region 8, Mail Code 8P—
AR, 1595 Wynkoop, Denver, Colorado
80202-1129. Such deliveries are only
accepted Monday through Friday, 8:00
a.m. to 4:30 p.m., excluding federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—-OAR-2012—
0353. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly-available docket

materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, EPA, Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Adam Clark, Air Program, EPA, Region
8, Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202—-1129, (303)
312-7104, clark.adam@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The initials ADT mean or refer to
Average Daily Traffic.

(iii) The initials CO mean or refer to
carbon monoxide.

(iv) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(v) The initials LMP mean or refer to
Limited Maintenance Plan.

(vi) The initials MDEQ mean or refer
to Montana Department of
Environmental Quality.

(vii) The initials MVEB mean or refer
to Motor Vehicle Emissions Budget.

(viii) The initials NAAQS mean or
refer to the National Ambient Air
Quality Standards.

(ix) The initials ppm mean or refer to
parts per million.

(x) The initials RTP mean or refer to
Regional Transportation Plan.

(xi) The initials SIP mean or refer to
State Implementation Plan.

(xii) The initials TIP mean or refer to
Transportation Improvement Plan.

(xiii) The words Montana and State
mean or refer to the State of Montana.

I. General Information

What should I consider as I prepare my
comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit CBI to
EPA through http://www.regulations.gov
or email. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information on a disk or
CD ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific

information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register, date, and page number);

¢ Follow directions and organize your
comments;

e Explain why you agree or disagree;

e Suggest alternatives and substitute
language for your requested changes;

¢ Describe any assumptions and
provide any technical information and/
or data that you used;

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced;

e Provide specific examples to
illustrate your concerns and suggest
alternatives;

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats; and

¢ Make sure to submit your
comments by the comment period
deadline identified.

II. Background
A. Great Falls CO Maintenance Plan

Under the Clean Air Act (CAA)
Amendments of 1990, the Great Falls
area was designated as nonattainment
and classified as a “not classified” CO
area. This was because the area had
been designated as nonattainment
before November 15, 1990, but had not
violated the CO NAAQS in 1988 and
1989 (56 FR 56694, November 6, 1991).
On February 9, 2001, the Governor of
Montana submitted to us a request to
redesignate the Great Falls CO
nonattainment area to attainment for the
CO NAAQS. Along with this request,
the Governor submitted a CAA section
175A(a) maintenance plan which
demonstrated that the area would
maintain the CO NAAQS for the first 10
years following our approval of the
redesignation request. We approved the
State’s redesignation request and 10-
year maintenance plan on May 9, 2002
(67 FR 31143).

Eight years after an area is
redesignated to attainment, CAA section
175A(b) requires the state to submit a
subsequent maintenance plan to EPA,
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covering a second 10-year period.! This
second 10-year maintenance plan must
demonstrate continued compliance with
the NAAQS during this second 10-year
period. To fulfill this requirement of the
CAA, the Governor of Montana’s
designee submitted the second 10-year
update of the Great Falls CO
maintenance plan (hereafter; “revised
Great Falls Maintenance Plan”’) to us on
July 13, 2011. With this action, we are
proposing approval of the revised Great
Falls Maintenance Plan.

The 8-hour CO NAAQS—9.0 parts per
million (ppm)—is attained when such
value is not exceeded more than once a
year. 40 CFR 50.8(a)(1). The Great Falls
area has attained the 8-hour CO NAAQS
from 1988 to the present. In October
1995, EPA issued guidance that
provided nonclassifiable CO
nonattainment areas the option of using
a less rigorous “‘limited maintenance
plan” (LMP) option to demonstrate
continued attainment and maintenance
of the CO NAAQS.2 According to this
guidance, areas that can demonstrate
design values (2nd highest max) at or
below 7.65 ppm (85% of exceedance
levels of the 8-hour CO NAAQS) for
eight consecutive quarters qualify to use
an LMP. The area qualified for and used
EPA’s LMP option for the first 10-year
Great Falls CO maintenance plan (67 FR
31143, May 9, 2002). For the revised
Great Falls Maintenance Plan the State
again used the LMP option to
demonstrate continued maintenance of
the CO NAAQS in the Great Falls area.
We have determined that the Great Falls
area continues to qualify for the LMP
option because the maximum design
value for the most recent eight
consecutive quarters with certified data
at the time the State adopted the plan
(years 2008 and 2009) was 1.6 ppm.3

B. Alternative CO Monitoring Strategy

Along with the revised Great Falls
Maintenance Plan, the State submitted a
CO maintenance plan for the Billings,
Montana maintenance area, and an
alternative strategy for monitoring
continued attainment of the CO NAAQS
in all of the State’s CO maintenance

11In this case, the initial maintenance period
extended through 2012. Thus, the second 10-year
period extends through 2022.

2Memorandum “Limited Maintenance Plan
Option for Nonclassifiable CO Nonattainment
Areas” from Joseph W. Paisie, Group Leader, EPA
Integrated Policy and Strategies Group, to Air
Branch Chiefs, October 6, 1995.

3 See Table 2 below. Additionally, according to
the LMP guidance, an area using the LMP option
must continue to have a design value “‘at or below
7.65 ppm until the time of final EPA action on the
redesignation.” Table 2, below, demonstrates that
the area meets this requirement.

areas on July 13, 2011.# The State
submitted the alternative monitoring
strategy to conserve resources by
discontinuing the gaseous CO ambient
monitors in both the Billings and Great
Falls CO maintenance areas. In place of
the gaseous ambient monitors, the
State’s alternative method relies on
rolling 3-year Average Daily Traffic
(ADT) vehicle counts collected from
permanent automatic traffic recorders in
each maintenance area. We commented
on the State’s “Alternative Monitoring
Strategy,” and the State submitted to us
a revised version of the strategy which
incorporated our comments on June 22,
2012. The State’s June 22, 2012
Alternative Monitoring Strategy
replaced the version submitted on July
13, 2011.

III. EPA’s Evaluation of Montana’s
Alternative Monitoring Strategy in
Great Falls

Since 2002, no Great Falls CO monitor
has registered a design value greater
than 2.8 ppm, which is below one-third
of the NAAQS.5 Citing these
consistently low monitor values, and
expressing a desire to conserve
monitoring resources, the State has
requested to discontinue CO monitoring
in Great Falls and instead use an
alternative strategy for monitoring
maintenance of the CO NAAQS.

The State’s Alternative Monitoring
Strategy utilizes ADT vehicle counts
collected from permanent automatic
traffic recorders in the Great Falls CO
maintenance area to determine average
monthly traffic during the traditional
high CO concentration season of
November through February. The State
will compare the latest rolling 3-years of
monthly ADT volumes to the 2008-2010
baseline ADT volumes (see Table 1) that
correlate to the low CO monitored
values during that period (see Table 2).
Because mobile sources are the biggest
driver of CO pollution, the Montana
Department of Environmental Quality
(MDEQ) reasoned that any significant
increase in CO emissions would have to
be accompanied by a significant
increase in ADT.6 EPA agrees with the
State’s reasoning.

4In addition to Great Falls and Billings, the
Missoula, MT CO maintenance area was included
in the July 13, 2011 Alternative Monitoring
Strategy.

5 See Table 2 below. Design values were derived
from the EPA AirData (http://www.epa.gov/
airdata/) Web site.

6 See “Review of National Ambient Air Quality
Standards for Carbon Monoxide,” 76 FR 54294,
August 31, 2011.

TABLE 1—TRAFFIC VOLUMES FOR
GREAT FALLS, MONTANA
[Rolling 2008—2010 ADT: November to

February]
Month-Year G(;‘f_to'zgis
January 2008 ..........ccceeeenen. 34,123
February 2008 36,855
November 2008 ... 35,675
December 2008 ... 33,584
January 2009 .... 33,820
February 2009 36,102
November 2009 ... 37,110
December 2009 ... 34,742
January 2010 .... 34,371
February 2010 .. 36,576
November 2010 ... 34,164
December 2010 ... 34,691
Average .......cccceviiiinieennn, 35,151

TABLE 2—8-HOUR CO DESIGN
VALUES FOR GREAT FALLS, MONTANA

Year

Design value (ppm) 7

2002
2003
2004
2005
2006
2007
2008
2009
2010
2011

If the rolling 3-year ADT value is 25%
higher than the average value of 35,151
from the 2008-2010 baseline period, the
State will reestablish CO ambient
monitoring in Great Falls the following
high season (November—February). If the
CO design value in that season has not
increased from the baseline mean by an
equal or greater rate at which ADT has
increased, and the monitor values
remain at or below 50% of the CO
NAAQS (2nd max concentration <4.5
ppm), the monitor may again be
removed and the ADT counts will
continue to be relied upon to determine
compliance with the NAAQS. This
process will be repeated each time the
rolling 3-year ADT increases by a factor
of 25% (e.g. 50%, 75%) above the
baseline 2008—2010 period, and the
same analysis will be conducted to
determine if the monitors can again be
removed.

40 CFR 58.14(c) allows approval of
requests to discontinue ambient
monitors “‘on a case-by-case basis if
discontinuance does not compromise
data collection needed for
implementation of a NAAQS and if the
requirements of appendix D to 40 CFR

7 Design values were derived from the EPA
AirData (http://www.epa.gov/airdata/) Web site.
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part 58, if any, continue to be met.” EPA
finds that the Alternative Monitoring
Strategy meets the criteria of 40 CFR
58.14(c) for the Great Falls CO
maintenance area. Given the long
history of low CO concentrations in the
Great Falls area, and the adequacy of the
Alternative Monitoring Strategy at
ensuring continued attainment of the
CO NAAQS, EPA finds it appropriate to
approve the State’s request to
discontinue the Great Falls monitor and
use the Alternative Monitoring Strategy
in its place.

IV. EPA’s Evaluation of the Great Falls
Second 10-Year CO Maintenance Plan

The following are the key elements of
an LMP for CO: Emission Inventory,
Maintenance Demonstration,
Monitoring Network/Verification of
Continued Attainment, Contingency
Plan, and Conformity Determinations.
Below, we describe our evaluation of
each of these elements as it pertains to
the revised Great Falls Maintenance
Plan.

A. Emission Inventory

The revised Great Falls Maintenance
Plan contains an emissions inventory
for the base year 2009. The emission
inventory is a list, by source, of the air
contaminants directly emitted into the
Great Falls CO maintenance area on a
typical winter day in 2009.8 The mobile
sources data in the emission inventory
in the July 13, 2011 submittal were
developed using emissions modeling
methods that EPA did not consider up-
to-date. After consultation with EPA,
the State then provided EPA with
technical information to clarify and
supplement the emissions inventory
from the July 13, 2011 submittal.® This
supplemental technical information
utilized EPA-recommended mobile
sources emissions modeling methods
(MOVES2010b).10 The Great Falls LMP
and supplementary technical
information contain detailed emission
inventory information that was prepared
in accordance with EPA guidance and is
acceptable to EPA.11

B. Maintenance Demonstration

We consider the maintenance
demonstration requirement to be
satisfied for areas that qualify for and
use the LMP option. As mentioned

8Violations of the CO NAAQS are most likely to
occur on winter weekdays.

9 The supplemental technical information was
sent to EPA on July 23, 2014, and is available in
the docket for this action.

10 Motor Vehicle Emissions Simulator (MOVES)
model; version 2010b.

11 “Procedures for Processing Requests to
Redesignate Areas to Attainment,” from John
Calcagni, September 4, 1992.

above, a maintenance area is qualified to
use the LMP option if that area’s
maximum 8-hour CO design value for
eight consecutive quarters does not
exceed 7.65 ppm (85% of the CO
NAAQS). EPA maintains that if an area
begins the maintenance period with a
design value no greater than 7.65 ppm,
the applicability of prevention of
significant deterioration requirements,
the control measures already in the SIP,
and federal measures should provide
adequate assurance of maintenance over
the 10-year maintenance period.
Therefore, EPA does not require areas
using the LMP option to project
emissions over the maintenance period.
Because CO design values in the Great
Falls area are consistently well below
the LMP threshold (See Table 2), the
State has adequately demonstrated that
the Great Falls area will maintain the
CO NAAQS into the future.

C. Monitoring Network/Verification of
Continued Attainment

In the revised Great Falls
Maintenance Plan, the State commits to
“continue to monitor CO using an
instrumental method or a functionally
equivalent monitoring methodology as
approved by EPA.” As noted, EPA is
proposing to approve the State’s
Alternative Monitoring Strategy for the
Great Falls CO maintenance area as part
of this action. Based on final approval
of the Alternative Monitoring Strategy,
we will have concluded that the strategy
is adequate to verify continued
attainment of the CO NAAQS in Great
Falls.

D. Contingency Plan

Section 175A(d) of the CAA requires
that a maintenance plan include
contingency provisions to promptly
correct any violation of the NAAQS that
occurs after redesignation of an area. To
meet this requirement, the State has
identified appropriate contingency
measures along with a schedule for the
development and implementation of
such measures.

The Great Falls Maintenance Plan
stated in section 7.10.6.4 that the State
will use an exceedance of the CO
NAAQS as the trigger for adopting
specific contingency measures for the
Great Falls area. As noted, the
Alternative Monitoring Strategy requires
reinstitution of a CO monitor in Great
Falls if traffic levels increase from the
2008-2010 baseline by a factor of 25%.
Therefore, EPA finds that CO emissions
in Great Falls are very unlikely to
increase to the point of an exceedance
without that exceedance being observed
by a gaseous monitor.

The State indicates that notification of
an exceedance to EPA and to the local
governments in the Great Falls area will
occur within 60 days. Upon notification
of a CO NAAQS exceedance, MDEQ and
Cascade City/County Health Department
(CCCHD) will recommend an
appropriate contingency measure or
measures that would be necessary to
avoid a violation of the CO NAAQS
standard. The necessary contingency
measure(s) will then be proposed for
local adoption. Finalization of the
necessary contingency measures for
local adoption will be completed within
three months of the exceedance
notification. Full implementation of the
locally adopted contingency measure(s)
will be achieved within one year after
the recording of a CO NAAQS violation.

The potential contingency measures,
identified in section 7.10.6.4.C of the
Great Falls Maintenance Plan, include
implementation of a mandatory
oxygenated fuels program with local
regulations in the Great Falls or Cascade
County area for the winter months of
November, December, and January, and
establishing an episodic woodburning
curtailment program. A more complete
description of the triggering mechanism
and these contingency measures can be
found in section 7.10.6.4 of the Great
Falls Maintenance Plan.

We find that the contingency
measures provided in the State’s
maintenance plan for Great Falls are
sufficient and meet the requirements of
section 175A(d) of the CAA.

E. Transportation Conformity

Transportation conformity is required
by section 176(c) of the CAA.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS (CAA
176(c)(B)). EPA’s conformity rule
provisions in 40 CFR part 93, Subpart A
require that transportation plans,
programs and projects conform to SIPs
and establish the criteria and
procedures for determining whether or
not they demonstrate conformity. EPA’s
conformity rule provisions include
requirements for a demonstration that
emissions from the Regional
Transportation Plan (RTP) and the
Transportation Improvement Program
(TIP) are consistent with the motor
vehicle emission budget (MVEB)
contained in the SIP revision (40 CFR
93.118 and 93.124). The MVEB is
defined as the level of mobile source
emissions relied upon in the attainment
or maintenance demonstration to
maintain compliance with the NAAQS
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in the nonattainment or maintenance
area.1?

Under the LMP policy, emissions
budgets are treated as essentially not
constraining for the length of the
maintenance period. While EPA’s LMP
policy does not exempt an area from the
need to affirm conformity, it explains
that the area may demonstrate
conformity without submitting a MVEB.
This is because it is unreasonable to
expect that an LMP area will experience
so much growth in that period that a
violation of the CO NAAQS would
result.13 Therefore, for the Great Falls
CO maintenance area, all actions that
require conformity determinations for
CO under our conformity rule
provisions are considered to have
already satisfied the regional emissions
analysis and ““budget test” requirements
in 40 CFR 93.118.

Since LMP areas are still maintenance
areas, certain aspects of transportation
conformity determinations are still
required for transportation plans,
programs and projects. Specifically, for
such determinations, RTPs, TIPs and
projects must still demonstrate that they
are fiscally constrained (40 CFR 93.108)
and must meet the criteria for
consultation and Transportation Control
Measure implementation in the
conformity rule provisions (40 CFR
93.112 and 40 CFR 93.113,
respectively). In addition, projects in
LMP areas will still be required to meet
the applicable criteria for CO hot spot
analyses to satisfy “project level”
conformity determinations (40 CFR
93.116 and 40 CFR 93.123) which must
also incorporate the latest planning
assumptions and models available (40
CFR 93.110 and 40 CFR 93.111
respectively).

In view of the CO LMP policy, the
effect of this proposed approval will be
to affirm our adequacy finding such that
no regional emissions analyses for
future transportation CO conformity
determinations are required for the CO
LMP period and beyond (as per EPA’s
CO LMP policy and 40 CFR 93.109(e)).

V. Proposed Action

EPA is proposing to approve the
revised Great Falls Maintenance Plan
submitted on July 13, 2011. This
maintenance plan meets the applicable
CAA requirements and EPA has
determined it is sufficient to provide for
maintenance of the CO NAAQS over the

12EPA’s transportation conformity requirements
and policy on MVEBs are found in the preamble to
the November 24, 1993, transportation conformity
rule (see 58 FR 62193—-62196) and in the sections
of 40 CFR part 93 referenced above.

13Limited Maintenance Plan Guidance at 4.
October 6, 1995.

course of the second 10-year
maintenance period out to 2022.

EPA is also proposing to approve the
State’s Alternative Monitoring Strategy
for the Great Falls CO maintenance area.
We do not propose to approve
application of the Alternative
Monitoring Strategy in other areas of
Montana with this action, as the
Alternative Monitoring Strategy must be
considered on a case-by-case basis
specific to the circumstances of each
particular CO maintenance area rather
than broadly.

VI. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 10, 2014.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 2014—-28293 Filed 11-28-14; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2013-0786; A—1-FRL—
9918-26—-Region—1]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Transit System
Improvements

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Massachusetts on November 6, 2013.
This proposal, if finalized, would
remove the design of the Red Line/Blue
Line Connector as a requirement in the
Massachusetts SIP, without substitution
or replacement, and would implement
administrative changes that lengthen the
existing public process by fifteen days
and replace references to the Executive
Office of Transportation (EOT) with
references to the Massachusetts
Department of Transportation
(MassDOT). This action is being taken
under the Clean Air Act.

DATES: Written comments must be

received on or before December 31,
2014.
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ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2013-0786 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov.

3. Fax: (617) 918-0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2013-0786,”
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, (Mail
code OEP05-2), Boston, MA 02109—
3912.

5. Hand Delivery or Courier: Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office,
Office of Ecosystem Protection, Air
Quality Planning Unit, 5 Post Office
Square—Suite 100, (mail code OEP05—
2), Boston, MA 02109-3912. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
legal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2013-
0786. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov, or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and

included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

In addition, copies of the state
submittal are also available for public
inspection during normal business
hours, by appointment at the State Air
Agency; Air and Climate Division,
Department of Environmental
Protection, One Winter Street, 8th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, Office of Ecosystem Protection,
Air Quality Planning Unit, 5 Post Office
Square—Suite 100, (Mail code OEP05—
2), Boston, MA 02109-3912, telephone
number (617) 918-1668, fax number

(617) 918-0668, email cooke.donald@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

1. Background
II. Massachusetts’ 2013 SIP Revision
Submittal
A. Deletion of the Design of the Red Line/
Blue Line Connector
B. Administrative Changes
III. Proposed Action
IV. Statutory and Executive Order Reviews

I. Background

On December 9, 1991, the
Massachusetts Department of
Environmental Protection (MassDEP)
submitted a revision to its SIP for
Transit System Improvements and HOV
(High Occupancy Vehicle) Lanes in the
Metropolitan Boston Air Pollution
Control District. This SIP revision
committed the Massachusetts Executive
Office of Transportation and
Construction (MA EOTC) to pursue
implementation, monitoring, and
enforcement of transit system
improvements and HOV lanes that were
identified as transportation and air
quality mitigation measures in a 1990
Final Supplemental Environmental
Impact Statement for the Central Artery/
Third Harbor Tunnel (CA/THT) project.
EPA determined five of the proposed
transportation control measures (TCMs)
were necessary to help achieve an air
quality benefit from the CA/THT. This
1991 SIP revision included the
following two new regulations: 310
Code of Massachusetts Regulations
(CMR) 7.36, “Transit System
Improvements;” and 310 CMR 7.37,
“High Occupancy Vehicle Lanes.”

This initial transit system
improvement and high occupancy
vehicle lanes SIP revision was approved
by EPA on October 4, 1994 (59 FR
50495) and required the Transit System
Improvement Projects in Table 1 to be
completed and available for public use
by the dates specified below:

TABLE 1—COMMITMENT TO TRANSIT SYSTEM IMPROVEMENT PROJECTS IN 310 CMR 7.36

[State effective date December 6, 1991]

Projects must be completed and
available for public use by:

Transit system improvement projects

December 31, 1992 .........cccceee...

December 31, 1994 .........ccccvveeen.

—Lynn Central Square Station and Parking Garage,
—North Station high platforms and high tracks,
—Lynn Transit Station Bus Terminal.

—South Station Bus Terminal,
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TABLE 1—COMMITMENT TO TRANSIT SYSTEM IMPROVEMENT PROJECTS IN 310 CMR 7.36—Continued

[State effective date December 6, 1991]

Projects must be completed and
available for public use by:

Transit system improvement projects

December 31, 1996 ........cccccvveennn.

December 31, 1997
December 31, 1998
December 31, 1999

December 31, 2001
December 31, 2011

—South Station Track Number 12,

—Ipswich Commuter Rail Line extension to Newburyport.

—OlId Colony Commuter Rail Line Extension,

—Framingham Commuter Rail Line Extension to Worcester,

—10,000 Park and Ride and Commuter Rail parking spaces outside of the Boston core.

—Green Line Arborway Restoration.

—Blue Line platform lengthening and modernization.

—10,000 Park and Ride and Commuter Rail Station Parking spaces outside of the Boston core in addition
to those completed by December 31, 1996.

—South Boston Piers Electric Bus Service.

—~Green Line extension to Ball Square/Tufts University,

—Blue Line Connection from Bowdoin Station to the Red Line at Charles Station.

On December 13, 2006, the MassDEP
submitted a revision to its SIP amending
its Transit System Improvements
Regulation. The revision consisted of
MassDEP’s final amendments to 310
CMR 7.36, “Transit System
Improvements,” with a state effective
date of December 1, 2006. In the revised
rule, three of the SIP-required projects,
the Green Line Arborway Restoration,
the Blue Line Connection from Bowdoin
Station to the Red Line at Charles
Station, and the Green Line extension to
Ball Square/Tufts University, were
replaced by the Fairmount Line
commuter rail improvements project
(construction to be completed and
opened to full public use by December
31, 2011), 1,000 new park and ride
parking spaces serving Massachusetts
Bay Transportation Authority (MBTA)
transit and commuter rail in the
Metropolitan Boston Area (construction
to be completed and opened to full
public use by December 31, 2011), final
design of the connection from the Blue
Line at Government Center to the Red
Line at Charles Station (final design
before December 31, 2011, but no
commitment to its construction), and an
enhanced Green Line transit extension
to Medford Hillside with a spur to
Union Square (construction to be
completed and opened to full public use
by December 31, 2014).

On June 1, 2007, MassDEP
supplemented its December 13, 2006
SIP revision with Massachusetts
Executive Office of Transportation’s
(EOT’s) amended air quality modeling
analysis report (‘“Description of
Modeling Assumptions and Analysis
Methodology for the State
Implementation Plan Transit
Commitment Projects Current and
Proposed Substitutions,” dated March
15, 2007) and a letter determining that
EOT had met the requirements of 310
CMR 7.36(8), Determination of Air
Quality Emissions Reductions,
including a determination that the
Fairmount Line improvements, 1,000
new park-and-ride parking spaces, and
the Green Line extension to Medford
Hillside with a spur to Union Square
would achieve at least 110% of the
emissions reductions that would have
been achieved had the Arborway
Restoration, Red Line/Blue Line
Connector, and Green Line extension to
Ball Square been constructed. EOT held
a public comment period on the
modeling analysis report for a 45-day
period commencing on January 2, 2007.
EOT then amended the report based on
comments received and commenced an
additional two-week public comment
period on March 21, 2007, following
posting in the Massachusetts’
“Environmental Monitor.”” MassDEP
also submitted EOT’s responses to

public comments received as part of the
supplemental materials.

On November 5, 2007 (72 FR 62422),
EPA published a Notice of Proposed
Rulemaking for the Commonwealth of
Massachusetts’ December 13, 2006 SIP
revision as amended by the June 1, 2007
supplement. [See EPA Docket number
EPA-R01-OAR-2006—-1018 at
www.regulations.gov]. In evaluating the
proposed replacement/substitution
transit projects for the Green Line
Arborway Restoration, the Red Line/
Blue Line Connector, and the Green
Line extension to Ball Square/Tufts
University (see Table 2), EPA ensured
that the substitution provisions in 310
CMR 7.36(5), Substitute Transit System
Improvement Projects, which were
adopted into the Massachusetts SIP,
were satisfied and followed the “Interim
Guidance for Implementing the
Transportation Conformity Provisions in
the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU),”
(EPA420-B-06—-901, February 2006). As
Massachusetts’ TCM substitution
mechanisms were approved into the SIP
prior to SAFETEA-LU’s enactment,
Massachusetts must continue to use its
SIP-approved TCM substitution
mechanisms in addition to the new
SAFETEA-LU statutory provision, as
applicable, to make substitutions.

TABLE 2—REPLACEMENT TRANSIT SYSTEM IMPROVEMENT PROJECTS IN 310 CMR 7.36

[State effective date December 1, 2006]

Projects must be
completed and available for public
use by:

Transit system improvement projects to replace the Green Line Arborway Restoration, the Blue Line
Connection from Bowdoin Station to the Red Line at Charles Station, and the Green Line extension to Ball

Square/Tufts University:

December 31, 2011

—~Fairmont Line commuter rail improvements project.

December 31, 2011

December 31, 2011

December 31, 2014 .......cccvvveeeeen.

—1000 new park and ride parking spaces serving MBTA transit and commuter rail in the Metropolitan Bos-
ton Area.

—Final design of the connection from the Blue Line at Government Center to the Red Line at Charles Sta-
tion. [Final design but no commitment to its construction].

—Enhanced Green Line transit extension to Medford Hillside with a spur to Union Square.
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On July 31, 2008 (73 FR 44654), EPA
approved Massachusetts’ amendments
to Transit System Improvements
Regulation, 310 CMR 7.36, and
Definitions Regulation, 310 CMR 7.00
(with a state effective date of December
1, 2006), as a revision to the
Massachusetts SIP. This revision
changed completion dates of delayed
transit projects, provided interim
deadlines for projects, maintained
requirements for interim emission
reduction offsets in the event a project
becomes delayed, modified the project
substitution process, revised the list of
required transit projects, and expanded
public participation in, and oversight of,
the projects. The intended effect of this
action was to substitute specific transit
projects and 1,000 park and ride spaces
to replace certain transit projects
previously approved into the SIP and to
approve modifications to the delay and
substitution procedures for transit
projects.

EPA found that the transit measures
in the December 1, 2006 Revised Transit
System Improvements Regulation
remained directionally sound and that
all substitution projects identified in the
Regulation would collectively
contribute to achieving the national
ambient air quality standard for ozone
and maintaining the carbon monoxide
standard, thereby satisfying
requirements set forth in section 110(1)
of the Clean Air Act.

II. Massachusetts’ 2013 SIP Revision
Submittal

Massachusetts Air Pollution Control
regulation 310 CMR 7.36, “Transit
System Improvements” (effective
December 1, 2006), is currently
incorporated-by-reference into the SIP.
The Commonwealth’s November 6, 2013
SIP submittal requests that EPA approve
the replacement of this regulation in the
SIP by an amended 310 CMR 7.36,
“Transit System Improvements”
(effective October 25, 2013). The
amended regulation: (1) Deletes the SIP
requirement to design the Red Line/Blue
Line Connector from the Blue Line at
Government Center to the Red Line at
Charles Station; (2) lengthens by fifteen
days the time within which MassDEP
must hold a public meeting to take
public comment on MassDOT’s annual
update and status report; and (3)
replaces references to Executive Office
of Transportation and EOT with
Massachusetts Department of
Transportation and MassDOT,
respectively. These three amendments
are addressed in more detail below.

EPA’s role in this proposed action is
to approve state choices, provided they
meet the criteria of the Clean Air Act.

An adequate SIP revision is one that
meets the Clean Air Act requirement
under section 110(1) that a SIP revision
must not interfere with attainment and
maintenance of national ambient air
quality standards (NAAQS) or any other
applicable requirement of the Act. The
Commonwealth has flexibility to revise
SIP-approved TCMs, provided the
revisions are consistent with attaining
and maintaining compliance with the
NAAQS.

A. Deletion of the Design of the Red
Line/Blue Line Connector

The first amendment deletes the
requirement that MassDOT complete the
final design of the Red Line/Blue Line
Connector from the Blue Line at
Government Center to the Red Line at
Charles Station by December 31, 2011.
Although 310 CMR 7.36(2)(i), as
adopted in 2006, required MassDOT to
complete the final design of the Red
Line/Blue Line Connector, the
regulation did not require that the
project be constructed. MassDOT took a
number of steps to advance the Red
Line/Blue Line Connector design,
including, but not limited to, allocating
resources to advance the conceptual
design, completing a Draft
Environmental Impact Report, and
forming and meeting with a working
group. MassDOT has estimated that $50
million would be needed to complete
the final design, far exceeding the $29
million last identified in the Boston
Metropolitan Planning Organization
(MPO) 2009 Regional Transportation
Plan (RTP). MassDOT has determined
that allocating additional and scarce
transportation funding to the final
design of the project is not justified.
Therefore, in July 2011, MassDOT
requested that MassDEP remove the Red
Line/Blue Line Connector design from
the regulation and the SIP.

SAFETEA-LU, which was signed into
law on August 10, 2005, revised a
number of aspects of the Clean Air Act’s
section 176(c) transportation conformity
provisions. In addition to amendments
to the transportation conformity
provisions, SAFETEA-LU also added a
provision to section 176(c) to allow
states to substitute or add TCMs into
approved SIPs without the standard SIP
revision process. This allowed a
streamlined process for substituting and
adding TCMs to an approved SIP.
Where a substitution is not proposed,
however, a TCM may only be removed
from an applicable SIP through a
standard SIP revision. Such a SIP
revision must be shown to meet Clean
Air Act section 110(1) requirements (e.g.,
the area would have to show that
removal of the TCM would not interfere

with any applicable requirement
concerning attainment and reasonable
further progress, or any other applicable
Clean Air Act requirement).

Since the Massachusetts SIP revision
is for the removal of a SIP requirement
without replacement or substitution,
EPA believes the provisions of 310 CMR
7.36(5), Substitute Transit System
Improvement Projects, and EPA’s
Guidance for Implementing the Clean
Air Act Section 176(c)(8) Transportation
Control Measure Substitution and
Addition Provision do not apply.* Most
importantly, as the previously approved
SIP requirement is for design only,
removing this requirement from the SIP
will not affect the total emission
reductions achieved from the projects
included in the Massachusetts Transit
System Improvements Regulation and
would not interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable Clean Air Act requirement,
thereby satisfying the requirements set
forth in section 110(1) of the Clean Air
Act. Therefore, EPA is proposing to
approve this amendment.

B. Administrative Changes

EOT/MassDOT, in consultation with
the MBTA, is required to develop and
submit to MassDEP by July 1st of each
year a report for each project required
by the Transit System Improvements
Regulation [310 CMR 7.36(2)(f) through
(j) and any project implemented
pursuant to 310 CMR 7.36(4) and (5)] in
accordance with the provisions
established at 310 CMR 7.36(7)(a) of the
Transit System Improvements
Regulation’s Public Process
Requirements. Following receipt of the
report, MassDEP is required to conduct
a public meeting to take public
comment on EOT/MassDOT’s update
and status report. Because MassDEP is
required to conduct the public meeting
within 60 days of its receipt of the
report, there have been conflicts with
the Labor Day Holiday and the end of
summer season. Therefore, in the
revised regulation submitted on
November 6, 2013, MassDEP lengthened
the public meeting deadline to within
75 days of the receipt of the report to
avoid these conflicts. The additional
fifteen days will still result in a timely
hearing on MassDOT’s updates and
reports, and should enable more
stakeholders and members of the public
to participate.

MassDEP shall continue to provide
public notice at least 30 days prior to

1The guidance is available at http://www.epa.gov
/otaq/stateresources/transconf/policy/
420b09002.pdf.
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the public meeting and shall also make
copies of MassDOT’s annual update and
status report available to the public at
least 30 days prior to the public
meeting. EPA finds the fifteen day
extension acceptable since it will
benefit the public review and comment
opportunities and will not affect
emissions or interfere with any
applicable requirement concerning
attainment and reasonable further
progress or any other applicable Clean
Air Act requirement. Therefore, EPA is
proposing to approve this amendment.
If our proposal is finalized, MassDEP
will hold future public meeting on the
annual update and status report within
seventy-five days of MassDEP’s receipt
of the report. See 310 CMR 7.36(7)(b).

In addition, in the revised regulation
submitted on November 6, 2013, the
terms “Executive Office of
Transportation” and “EOT” have been
replaced with ‘“Massachusetts
Department of Transportation” and
“MassDOT,” respectively, to reflect
Chapter 25 of the Acts of 2009. In June
2009, Governor Deval Patrick signed
Chapter 25 of the Acts of 2009, “An Act
Modernizing the Transportation
Systems of the Commonwealth of
Massachusetts,” (as amended by
Chapter 26 of the “Act”). This
transportation reform legislation
integrated transportation agencies and
authorities into a new, streamlined
MassDOT, which is a merger of the
Executive Office of Transportation and
Public Works (EOT) and its divisions
with the Massachusetts Turnpike
Authority (MTA), the Massachusetts
Highway Department (MHD), the
Registry of Motor Vehicles (RMV), the
Massachusetts Aeronautics Commission
(MAC), and the Tobin Bridge, currently
owned and operated by the
Massachusetts Port Authority (MPA). In
addition, the MBTA and Regional
Transit Authorities (RTA) are subject to
oversight by the new organization. The
organization also assumed
responsibility for many of the bridges
and parkways currently operated by the
Department of Conservation and
Recreation (DCR).

EPA is proposing to approve these
administrative changes, which do not
interfere with attainment and reasonable
further progress or any other applicable
Clean Air Act requirement, and which
will, if finalized, make the SIP
consistent with State agency
organization.

III. Proposed Action

EPA is proposing to approve
Massachusetts’ revised 310 CMR 7.36,
“Transit System Improvements,”
submitted on November 6, 2013, as a

revision to the Massachusetts SIP. This
revised rule: (1) Deletes the existing SIP
requirement to design the Red Line/Blue
Line Connector from the Blue Line at
Government Center to the Red Line at
Charles Station (310 CMR 7.36(2)(1)); (2)
lengthens by fifteen days the time
within which MassDEP must hold a
public meeting to take public comment
on MassDOT’s annual update and status
report (310 CMR 7.36(7)(b)); and (3)
replaces references to Executive Office
of Transportation and EOT with
references to Massachusetts Department
of Transportation and MassDOT,
respectively.

EPA’s review of the material
submitted on November 6, 2013 to
remove the “design only” of the Red
Line/Blue Line Connector from the
Massachusetts SIP; add administrative
changes to lengthen portions of the
public process under 310 CMR
7.36(2)(i); and update references to the
appropriate State transportation agency,
indicates that the proposed
modifications would not interfere with
any applicable requirement concerning
attainment and reasonable further
progress, or any other applicable Clean
Air Act requirement.

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA New England
Regional Office listed in the ADDRESSES
section of this Federal Register.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.); does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4);

e does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: November 6, 2014.
Deborah A. Szaro,

Acting Regional Administrator, EPA New
England.

[FR Doc. 2014-28299 Filed 11-28-14; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 127, 403, 501,
and 503

[EPA-HQ-OECA~2009-0274; FRL—-9908—
58-OECA]

RIN 2020-AA47
NPDES Electronic Reporting Rule

AGENCY: Environmental Protection
Agency.
ACTION: Request for further comment.

SUMMARY: On July 30, 2013, the
Environmental Protection Agency (EPA)
proposed the NPDES Electronic
Reporting Rule that would require
electronic reporting instead of current
paper-based NPDES reports. This action
would modernize NPDES reporting,
save time and resources for regulated
entities and regulatory agencies, better
protect the Nation’s waters by
improving compliance, and provide the
public with access to information that
affects their communities. The proposal
would enhance transparency and
accountability by providing regulatory
agencies and the public with more
timely, complete, accurate, and
nationally-consistent data about the
NPDES program and potential sources
of water pollution. The benefits of this
proposed rulemaking should allow
NPDES-authorized programs in states,
tribes, and territories to shift precious
resources from data management
activities to solving issues that threaten
human health, water quality, and
noncompliance issues. As a result of
comments received on the proposed
rule, we are soliciting further comments
by opening a new public comment
period.

DATES: Comments must be received on
or before January 30, 2015.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OECA-2009-0274 by one of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov: Follow the on-line
instructions for submitting comments.

e Email: docket.oeca@epa.gov,
Attention Docket ID No. EPA-HQ-
OECA-2009-0274.

e Mail: Send the original and three
copies of your comments to: U.S.
Environmental Protection Agency, EPA
Docket Center, Enforcement and
Compliance Docket, Mail Code 28221T,
1200 Pennsylvania Avenue NW.,
Washington, DC 20460, Attention
Docket ID No. EPA-HQ-OECA-2009—
0274. In addition, if applicable, please
mail a copy of your comments on the

information collection provisions to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attn: Desk Officer for
EPA, 725 17th St. NW., Washington, DC
20503.

e Hand Deliver: Deliver your
comments to: EPA Docket Center, EPA
West Building, Room 3334, 1301
Constitution Avenue NW., Washington,
DC, 20004, Attention Docket ID No.
EPA-HQ-OECA-2009-0274. Such
deliveries are only accepted during the
EPA Docket Center’s normal hours of
operation and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OECA-2009—
0274. EPA’s policy is that all comments
received by the deadline will be
included in the public docket without
change, and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information for which disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it within the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment, and, if applicable, with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, please visit
the EPA Docket Center homepage at
http://www.epa.gov/dockets/.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
for which disclosure is restricted by
statute. Certain other material, such as

copyrighted material, will be publicly
available only in hard-copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard-copy at
the Enforcement and Compliance
Docket in the EPA Docket Center, EPA
West Building, Room 3334, 1301
Constitution Avenue NW., Washington,
DC, 20004. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the
Docket for the Office of Enforcement
and Compliance Assurance (OECA) is
(202) 566-1752. Docket visitors are
required to show photographic
identification, pass through a metal
detector, and sign the EPA visitor log.
All visitor bags are processed through
an X-ray machine and are subject to
search. Visitors will be provided an EPA
visitor’s badge that must be visible at all
times in the building and returned upon
departure. The “User Guide to the
Docket for the NPDES Electronic
Reporting Rule [DCN 0104]” provides
easy to follow instructions on how to
access documents through
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information, please contact
Messrs. Andrew J. Hudock (202-564—
6032) or Carey A. Johnston (202-566—
1014), Office of Compliance (mail code
2222A), Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC, 20460; email
addresses: hudock.andrew@epa.gov or
johnston.carey@epa.gov.

SUPPLEMENTARY INFORMATION:

How is this document organized?

The outline of this document follows the
following format:
I. General Overview of the Supplemental
Notice and Proposed Rule
II. Overview of Public Comments
III. Discussion of Key Issues Identified in
Public Comments
IV. Matters for Which Comments Are Sought
V. Outreach
VI. Executive Orders 12866 and 13563

I. General Overview of the
Supplemental Notice and Proposed
Rule

A. Supplemental Notice

The U.S. Environmental Protection
Agency (EPA) proposed the National
Pollutant Discharge Elimination System
(NPDES) Electronic Reporting Rule on
July 30, 2013 (78 FR 46005). The rule is
explained in greater detail below. EPA
received many comments on the
proposed rule, from a variety of
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stakeholder groups, and the comments
were generally supportive of electronic
reporting as modern and efficient.
However, some comments raised issues
regarding aspects of the proposed
implementation and operation of the
rule. In this supplemental notice, EPA is
soliciting additional comment on the
following issues raised by commenters:
(1) Initial recipient status; (2) the use of
the State Readiness Criteria and the
possibility of EPA requiring the
electronic submission of NPDES
program data to EPA when authorized
states, tribes, and territories have not
successfully implemented electronic
reporting; (3) implementation plan
schedule; (4) copy of record; and (5)
modifications of state NPDES
regulations and statutes. We are also
soliciting comment on Cross-Media
Electronic Reporting Rule (CROMERR)
implementation, electronic reporting for
the Concentrated Animal Feeding
Operations (CAFOs) and stormwater
sectors, and the economic analysis.
EPA will consider comments on any
other aspects of the proposed rule. This
notice opens a new public comment
period. This notice is an opportunity for
EPA to identify key issues raised by
comments, clarify any
misunderstandings about the proposed
rule, and discuss possibilities for how
EPA might modify the rule to address
issues raised by stakeholders. This
notice is not, however, intended to
respond to all comments submitted;
EPA will respond to all substantive
comments when it takes final action on
the proposed rule. There is no need to
re-submit comments already submitted
to EPA’s docket for the proposed rule.

B. Proposed Rule

Pursuant to the Clean Water Act
(CWA), 33 U.S.C. 1251 et. seq., the U.S.
Environmental Protection Agency (EPA)
proposed the National Pollutant
Discharge Elimination System (NPDES)
Electronic Reporting Rule on July 30,
2013 (78 FR 46005). The proposed rule
does not add to what is currently
required to be reported by regulated
entities under the existing Federal
NPDES program regulations; it would
only change how that information is to
be reported. In particular, the proposed
rule would substitute electronic
reporting for certain paper-based
reports. Over the long term, this should
save time and resources for regulated
entities, states, tribes, territories, and
EPA while improving compliance and
better protecting the Nation’s waters.

The proposed rule would require
regulated entities and regulators to use
existing, available information
technology to electronically report
information and data related to the
NPDES program in lieu of filing paper
reports.

The proposed rule would allow
improvements to be made to the
transparency and usefulness of
information about regulated entities and
permitting, compliance, and
enforcement activities in each state
through the use of available technology
to electronically report facility,
discharge, monitoring, compliance, and
enforcement data; and providing more
complete, accurate, and timely data to
the public. Improving public access to
this timely and complete information
would help inform and empower
communities. EPA is soliciting
comment on how to improve public
accessibility and usability of the data.
EPA notes that this proposed rule does
not change the Agency’s public
disclosure regulations (40 CFR 2).

This proposed rule would require that
certain reports currently submitted on
paper (i.e., Discharge Monitoring
Reports (DMRs), Notices of Intent to
discharge in compliance with a general
permit, other general permit waivers,
certifications, and notices of termination
of coverage, and some program reports)
be submitted electronically by NPDES-
regulated entities to EPA through EPA’s
Central Data Exchange (CDX) or to the
authorized state, tribe, or territory
NPDES program, or to EPA through
EPA’s Central Data Exchange (CDX).
Importantly, while the proposed rule
changes the method by which
information on NPDES notices of intent
for coverage under general permits,
facility discharges, monitoring of
compliance, facility reports, and
enforcement responses is provided (i.e.,
electronic rather than paper-based), it
does not increase the amount of
information required from NPDES-
regulated entities under existing
regulations. Similarly, though it changes
the method through which citizens may
access this information, this rule only
affects information already required by
law to be available to the public.

States, tribes, and territories that are
authorized to implement the NPDES
program are the unique sources of
certain key information regarding the
regulated facilities. For example, states
have facility information from NPDES
individual permit applications, permit
information including limits and permit

conditions, compliance determination
information including that from
inspections, and enforcement response
information. Under this proposed
regulation, authorized NPDES programs
would be required to share this NPDES
program implementation information
electronically with EPA.

The proposed rule, in conjunction
with EPA’s current public data access
tools, would provide a more complete
and easily accessible set of facility,
permit, compliance, and enforcement
data to the public. This would provide
a powerful incentive for government
and regulated entities to maintain and
improve their performance. This can
elevate the importance of compliance
information and environmental
performance within regulated entities
and provide an opportunity for them to
quickly address any noncompliance.
This can also improve access to permit
and compliance and enforcement action
data in emergency situations (see DCN
0105). It provides the opportunity for
two-way communication between
regulatory agencies and regulated
facilities to immediately address data
quality issues and to provide
compliance assistance or take other
action when potential problems are
identified. Complete and accurate data
would also allow EPA to evaluate
performance across authorized
programs.

The requirement of electronic
reporting of NPDES information is
expected to result in reductions in
burden and transaction costs. Tracking
data electronically is less expensive,
more efficient, more accurate, and better
able to support program management
decisions than paper tracking (see July
30, 2013; 78 FR 46015-17).

II. Overview of Public Comments

EPA received 170 public comments
on the proposed rule from a variety of
stakeholder groups. The comments were
generally supportive of electronic
reporting as modern and efficient, but
raised issues regarding aspects of the
proposed implementation and operation
of the rule. Table II-1 provides an
overview on the public comments on
the proposed rule. The largest number
of public comments (by pages) came
from government agencies with
industrial stakeholders contributing
most of the remaining comments. Many
of the industrial comments came from
the agricultural sector.
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TABLE II-1—NUMBER OF PuUBLIC COMMENTS: SUBMISSIONS, PAGES, AND COMMENT EXCERPTS
Number of Number of

Commenter type submissions comment pages
ANONYMOUS OF INAIVIAUAI PEISON .......ooiiiiiiiiiie ettt e e s e e sne e e e sane e e e nneeeenneeenaee 32 44
Environmental Advocacy Organization 3 22
Government (Local) ....cccceeeveeevciieeniee e, 28 114
Government (State) ..... 39 308
Government (Federal) . 2 5
Industry (Misc.) ............... 39 188
Industry (Agriculture) ............. 25 163
INAUSErY (SOFtWAIE VENUOIS) ...ttt bt ne et sa e b eseennesneens 2 6
1] €= L ST UPR 170 850

EPA has reviewed all of these
comment submissions and identified
the key issues raised by commenters.
The following sections describe some of
these key comments in more detail.

III. Discussion of Key Issues Identified
in Public Comments

A. Implementation Plan

EPA received many comments from
states and NPDES-regulated entities on
the proposed implementation plan and
is considering possibilities to address
these concerns. Most of these comments
focused on the following issues: (1)
Initial recipient status; (2) the use of the
State Readiness Criteria and the
possibility of EPA requiring the
electronic submission of NPDES
program data to EPA when authorized
states, tribes, and territories have not
successfully implemented electronic
reporting; (3) implementation plan
schedule; (4) copy of record; and (5)
modifications of state NPDES
regulations and statutes. Complete
details on the implementation plan are
in the proposed rule (July 30, 2013; 78
FR 46047). The following are the most
frequently discussed issues related to
the implementation plan.

1. Initial Recipient Status

Some comments evidenced confusion
about the concept of the ‘Initial
Recipient,” a term defined in the
proposed rule at 40 CFR 127.2(b). EPA
would like to provide some additional
clarity in this supplemental notice. In
general terms, the Initial Recipient is the
first to receive electronically reported
NPDES program data and could be the
authorized state, tribe, or territorial
NPDES program or EPA. The proposed
rule also requires authorized NPDES
programs and EPA to share NPDES
program data (i.e., Appendix A to Part
127) with each other on a regular
schedule.

Under the proposed rule, NPDES-
regulated entities would submit NPDES
program data to the designated initial

recipient. EPA’s goal is to help all states
be the initial recipient for any data
group (e.g., DMRs) for which they
would like to first receive the data. In
the proposed rule, Section 127.27
outlines the process for requesting the
designation of initial recipient.

e An authorized state, tribe, or
territory may request to be the initial
recipient of electronic NPDES
information from NPDES-regulated
facilities for specific NPDES data groups
by submitting a request to EPA. [Section
127.27(a)]

e This request shall identify the
specific NPDES data groups for which
the state, tribe, or territory would like to
be the initial recipient of electronic
NPDES information, a description of
how its data system will be compliant
with 40 CFR part 3 and 40 CFR part 127,
and the date or dates when the state,
tribe, or territory will be ready to start
receiving this information.

There is also a process in Section
127.27(d) for helping states become the
initial recipient. As noted in the
proposed Section 127.27(d)(4), EPA will
“work with the Director of the
authorized NPDES program to remediate
all issues identified by EPA that prevent
the authorized NPDES program from
being the initial recipient. When all
issues identified by EPA are resolved
and the authorized state, tribe, or
territory is the initial recipient, EPA
shall update the initial recipient listing
in 127.27(c) and publish this listing on
its Web site and in the Federal
Register.”

Comments on the Initial Recipient
term came from state and local
governments, as well as from NPDES-
regulated entities. Most of these
commenters misunderstood the Initial
Recipient designation as being
contingent on the State Readiness
Criteria. The following discussion
explains the relationship between these
two related but distinctly different
terms. The term “initial recipient”
means the governmental entity, either
the state or EPA, who first receives the

electronic reports. EPA proposed to
maintain the initial recipient list for
each state and each NPDES data group
and publish this list on its Web site and
in the Federal Register. EPA’s decision
to designate an authorized state, tribe, or
territory as the initial recipient for
NPDES program data is limited to the
authorized program’s description of
“how its data system will be compliant
with 40 CFR part 3 and 40 CFR part 127,
and the date or dates when the state,
tribe, or territory will be ready to accept
NPDES information from NPDES-
regulated facilities in a manner
compliant with 40 CFR part 3 and 40
CFR part 127" [see 40 CFR 127.27(a)].
By contrast, the ““State Readiness
Criteria” are used when EPA is deciding
whether to require electronic reporting
through an Information Collection
Request (see July 30, 2013, 78 FR
46048). The 90 percent participation
rate aspect of the State Readiness
Criteria would not affect EPA’s
determination of the Initial Recipient as
detailed in Section 127.27. For example,
a state can be listed as the Initial
Recipient for receiving DMRs even if the
electronic DMR participation rate in that
state is less than 90 percent.

EPA proposed using Federal Register
notices and its Web site to provide
notification to NPDES-regulated entities
of the Initial Recipient status for each
data group for each state. Commenters
noted that EPA should improve this
proposed notification system (e.g.,
notice by registered mail) because some
NPDES-regulated entities (e.g., operators
under the Construction General Permit)
may not be aware of the Federal
Register notices or EPA’s Web site. They
also noted that many regulated entities
granted a temporary waiver from the
proposed rule would not have the
technology to gain access to these
notification systems. EPA is soliciting
comment on additional means for
providing notice on the Initial Recipient
status. See Section IV of this notice.

Finally, states requested clarification
that they can obtain Initial Recipient
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status after the implementation phase of
the rule (i.e., more than 120 days after
the effective date of the final rule). See
Section 127.27(a). EPA intends to make
it clear in the final rule that a state
NPDES program can initially elect for
EPA to be the Initial Recipient and then
at a later date seek EPA approval to
change the initial recipient status from
EPA to the authorized state, tribe, or
territory. EPA would like to provide this
flexibility to NPDES programs as EPA’s
preference is to defer to the authorized
NPDES programs on how the NPDES
program data from regulated entities
should be routed when electronic
reporting can be properly implemented
(e.g., use of CROMERR-compliant tools).
EPA is focused on changing NPDES
reporting from paper submission to
proper electronic submissions, not in
becoming the Initial Recipient.

2. State Readiness Criteria

Under the proposal, a complete set of
electronic information for the regulated
universe covered by this proposed rule
would be required two years after the
effective date of the final rule. The
Agency would seek to collect these data
directly from NPDES-regulated facilities
only if not already being submitted
electronically to the authorized state,
tribe, or territory given the importance
of complete, timely, and accessible
NPDES program data to EPA states,
tribes, territories, and the public.

EPA proposed three factors for the
““State Readiness Criteria,” which EPA
would use to determine when to “fill in
the gaps” where NPDES-regulated
entities are not yet fully reporting
electronically edit NPDES program data:

(1) Participation Rate: The authorized
state, tribe, or territory has 90 percent
participation rate by data group (i.e., NPDES-
regulated entities submit timely, accurate,
complete, and nationally consistent NPDES
data using the NPDES program’s electronic
reporting systems for a data group such as
DMRs); and

(2) Approved Electronic Reporting
Systems: The electronic reporting systems
used by the NPDES-regulated entity meet all
of the minimum Federal reporting
requirements for 40 CFR 3 (CROMERR) and
40 CFR 127 (NPDES Electronic Reporting
Rule); and

(3) Initial Recipient Status: EPA lists the
state, tribe, or territory as the initial recipient
for electronic NPDES information from
NPDES-regulated entities on EPA’s Web site.
Each authorized program will then designate
the specific tools for these electronic
submissions from their permittees. These
designations are proposed to be made
separately for each NPDES data group (see 40
CFR 127.2(c) and 127.27).

In order to provide clearer distinction
between the Initial Recipient and State

Readiness Criteria terms, EPA solicits
comment on eliminating the third factor
in the State Readiness Criteria (i.e.,
Initial Recipient Status). The first and
second factors in the State Readiness
Criteria clarify that EPA’s collection of
the data will be based on the
participation rate and the use of
CROMERR compliant tools.

As a means to “fill in the gaps” where
NPDES-regulated entities are not yet
reporting electronically, EPA is
considering using its authority under
CWA sections 101, 304(i), 308, 402(b),
and 501 to require NPDES-regulated
entities to electronically report NPDES
program data to EPA. As proposed, EPA
would use its existing authority under
the CWA and current technology to
facilitate electronic reporting using
CWA authority and an Information
Collection Request (ICR) to directly
collect information from NPDES-
regulated entities that are not
participating in state electronic
reporting according to the proposed
rule’s implementation schedule. EPA
anticipates this will not be a widespread
occurrence as electronic reporting, over
the long term, reduces burden for the
reporter. If we encounter widespread
non-compliance with the electronic
reporting requirements, EPA will take
that as a signal to evaluate the issue.
EPA estimates that any use of this ICR
will taper off over time as more NPDES-
regulated entities utilize electronic
reporting and as we learn more about
electronic reporting. As previously
noted, EPA electronically collecting
these data from a subset of entities is
independent of the Initial Recipient
status of the authorized state, tribe, or
territory. Authorized NPDES programs
remain the data steward for any NPDES
program data that they collect
electronically or on paper. Under this
proposal, EPA would be the data
steward for the data it directly collects
and will be responsible for resolving
any data discrepancies.

EPA received comments from state
programs and regulated entities that
were concerned about EPA’s proposal to
require electronic reporting directly to
EPA where progress in electronic
reporting to the state was not meeting
the expected level. In particular, state
programs noted the increased burden of
the potential double reporting (such as
paper submission of DMR to state,
electronic submission to EPA) and the
potential of conflicting data between the
two submissions, roles of the state or
EPA data stewards, and confusion over
which submission is the ‘copy of
record’). States appeared interested in
participating in electronic reporting and
pursuing some level of state readiness

approval, but expressed concern about
how long it might take to meet the 90
percent threshold for some data groups.
One commenter noted that during the
interim period, differing initial
recipients for various data groups could
be complicated or burdensome for some
facilities.

In particular, states noted that they
will likely not meet the 90 percent
participation factor in the State
Readiness Criteria within the proposed
rule’s two-year implementation
schedule. Commenters noted difficulties
in seeking and obtaining CROMERR
approval for their electronic reporting
systems as well as difficulties in
outreach and training for the large
number of NPDES-regulated entities that
will need to switch from paper to
electronic reporting. EPA seeks
comment on whether it should wait
longer after the effective date of the final
rule to begin evaluating participation
rates. One commenter suggested
gradually phasing in the participation
rate factor in the State Readiness
Criteria as follows: Participation rate of
30 percent by the end of the first year,
60 percent by the end of the second
year, and 90 percent by the end of the
third year. EPA also seeks comment on
this approach. EPA also seeks comment
on whether, under one of the options
above, it should maintain the current
one-year schedule for the DMR data
flow since many states and NPDES
permittees are using NetDMR and eDMR
tools. EPA is considering the possibility
of a phased approach and solicits
comment on the option of maintaining
the one year schedule for the DMR data
flow as well as a phased approach to
measure participation rate as part of the
State Readiness Criteria.

One state suggested that if the 90
percent participation factor is not met,
EPA should use its CWA authority
through use of an ICR to compel
NPDES-regulated entities to
electronically submit their NPDES
program data to the authorized state,
tribe, or territory rather than directly to
EPA. The commenter also suggested that
the authorized state, tribe, or territory
could use its enforcement discretion to
refrain from enforcing conditions in the
permit or other control mechanisms?
that specify paper reporting as long as
the regulated entity successfully reports
its data electronically using the
appropriate CROMERR-approved
electronic reporting system. This would

1Some NPDES-regulated entities (e.g., biosolids
generators with no discharge, categorical industrial
users) may not have an NPDES permit. These
entities are controlled through direct application of
EPA regulation or may be controlled through state
regulation or other actions.
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enable EPA and authorized states,
tribes, and territories to realize the
benefits of electronic reporting without
requiring double reporting from
regulated entities and coordinating two
separate submissions.

Another state commenter also
suggested that EPA calculate for each
authorized NPDES program one DMR
electronic submission participant rate
for individually permitted facilities and
another DMR electronic submission
participant rate for facilities covered
under general permits. The commenter
suggested that there are important
differences between individually
permitted facilities, which tend to be
the larger facilities with a continuous
discharge like POTWs, and facilities
covered under general permits, which
tend to be more numerous and include
construction stormwater sites that might
need only temporary NPDES permit
coverage. Some states also use different
state agencies to manage specific
industrial sectors (e.g., construction
stormwater, mines, CAFOs) and these
industrial sectors are often covered by
general permits. EPA solicits comment
on all of these potential alternatives (see
Section IV).

With respect to the comment that the
reporting environment could be
complicated for some facilities if the
state has not qualified as the initial
recipient for all data groups, EPA notes
that many NPDES-regulated entities
currently submit NPDES program data
to different agencies. For example, most
states are not authorized to implement
the Federal Sewage Sludge program (40
CFR 503) and many POTWs in these
states are required to submit DMR data
to the state and the Annual Biosolids
Program Report to EPA. Under the
proposed rule, EPA would list the initial
recipient for each data group for each
state in the Federal Register and on its
Web site so that regulated entities know
to whom to submit their information. In
addition, as noted in the proposal, EPA
solicits comment on changing its
regulations governing the standard
conditions applicable to all NPDES
permits by adding a new standard
permit condition [see 40 CFR
122.41(1)(9)] that would require NPDES-
regulated facilities to ensure that, for
each type of electronic NPDES
submission, the information is sent to
the appropriate initial recipient, as
identified by EPA, and as defined in 40
CFR 127.2(b). Authorized NPDES
programs would include this
requirement in all permits and control
mechanisms.

Below are a few examples of how the
proposed rule uses the Initial Recipient
and State Readiness Criteria terms and

more examples are in the docket (DCN
0106).

Example #1: EPA lists State X as being the
Initial Recipient for DMRs and there are
1,000 facilities in this state that are required
to submit DMRs. One year after the effective
date of the final rule, 900 facilities in this
state are correctly electronically submitting
DMRs to the state (i.e., these DMRs contain
all Appendix A data and are submitted in
compliance with CROMERR). What actions
will EPA take with respect to the 100
facilities that submitted their DMRs on paper
to the state?

Answer: Under the proposed rule,
EPA would take no actions to require
electronic submissions of DMRs from
these facilities because 90 percent of the
facilities in this state that are required
to submit DMRs are electronically
submitting these DMRs in compliance
with Part 127 (Appendix A data
included) and Part 3 (CROMERR—
authentication and encryption
standards). The electronic DMR
submission to the state is the copy of
record for the 900 facilities and the
paper DMR submission to the state is
the copy of record for the 100 facilities.

Example #2: Assume the same scenario as
in Example #1 but now only 750 facilities in
this state are correctly submitting DMRs to
the state one year after the effective date of
the final rule. What actions will EPA take
with respect to the 750 facilities in this state
that are correctly electronically submitting
DMRs to the state and the 250 facilities that
submitted their DMRs on paper to the state?

Answer: Under the proposed rule,
EPA would take no actions to
electronically collect DMRs from the
750 facilities that are electronically
submitting these DMRs in compliance
with Part 127 (Appendix A data
included) and Part 3 (CROMERR—
authentication and encryption
standards) to the state as the Initial
Recipient for DMRs. However, since the
DMR electronic submission
participation rate is less than 90
percent, EPA would use its CWA
authority through use of an ICR to
require electronic submission of DMR
data from the 250 facilities who
submitted their DMRs using paper
reports. This means that these 250
facilities will be potentially filing their
DMR twice: Once on paper to the state
(if required by their permit) and another
time to EPA electronically. Once a
facility is electronically submitting its
DMRs to the state, the facility no longer
is required to electronically report its
DMRs directly to EPA. Additionally,
tA01DE2.he electronic DMR submission
to the state is the copy of record for the
750 facilities and the paper DMR
submission to the state is the copy of
record for the 250 facilities. EPA also

notes that authorized NPDES programs
can help increase electronic reporting
(and lower the instance of double
reporting) by modifying or reissuing
NPDES permits to include electronic
reporting. EPA has proposed to allow
authorized NPDES programs to do this
through the minor modification process
(see 40 CFR 122.63).

Example #3: Assume the same scenario as
in Example #2 but, after some efforts by the
state and EPA, the DMR electronic
submission participation to the state is now
at or above 90 percent. What actions will
EPA take with respect to the 100 or fewer
facilities that submitted their DMRs on paper
to the state?

Answer: This is the same answer for
Example #1.

Example #4: State X initially requests that
EPA be the Initial Recipient for DMRs and
there are 1,000 facilities in this state that are
required to submit DMRs. One year after the
effective date of the final rule 900 facilities
in this state are correctly electronically
submitting DMRs to EPA. What actions will
EPA take with respect to the 100 facilities
that submitted their DMRs on paper to the
state?

Answer: This is the same answer for
Example #1.

Another important consideration is
that NPDES-regulated entities with
temporary waivers are excluded from
the State Readiness Criteria
participation calculations. For example,
if State X has 1,020 facilities that are
required to submit DMRs and 20 of
these facilities are granted temporary
waivers from electronic reporting, then
as a group at least 900 of the 1,000
DMR-submitting facilities without
waivers [= 0.9 x (1,020 — 20)] need to
electronically submit DMRs to State X
in order to meet the DMR electronic
submission participation threshold of 90
percent.

3. Implementation Plan Schedule

EPA proposed two phases for the
implementation of electronic reporting
with the first phase starting one year
after the effective date of the final rule.
Prior to this date, EPA will also work
with authorized NDPDES programs in
order to collect the necessary facility
and permit that supports electronic
reporting. These necessary facility and
permit data include data on facilities
covered by general permits so that these
general permit covered facilities can
electronically submit their DMRs to
their permitting authority and these
permitting authorities can share these
data with EPA. Likewise, EPA will also
work with states to collect the necessary
data to support electronic reporting for
the second phase.
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e Phase 1 Data (one year after the
effective date of the final rule): EPA
would electronically receive basic
facility and permit information as well
as state performance data including
inspections, violation determinations,
and enforcement actions. Additionally,
EPA and states would electronically
receive: (1) DMR information (if
required by the NPDES permit) from
NPDES-regulated entities; and (2)
general permit reports [Notice of Intent
to be covered (NOI); Notice of
Termination (NOT); No Exposure
Certification (NEC); Low Erosivity
Waiver (LEW)] from facilities covered
by Federally-issued general permits.

e Phase 2 Data (two years after the
effective date of the final rule): In
addition to Phase 1 data, EPA and states
would receive: (1) General permit
reports from facilities covered by state-
issued general permit; and NPDES
program reports (e.g., CAFO Annual
Report, Pretreatment Program Annual
Report).

As noted in the previous section of
this notice, many states indicated that
they likely would not be able to
implement electronic reporting within
two years of the effective date of the
final rule. One commenter suggested
that EPA should consider working with
states to develop individual state plans
with varying schedules for
implementation based on each state’s
readiness and resources to implement
electronic reporting. Another suggestion
was to integrate electronic reporting into
the permit requirements in the next
permit cycle, as permits are reissued.
Other commenters suggested extending
the implementation plan beyond two
years. EPA also solicits comment on
these alternatives.

Adding additional phases or time
could include pushing the timing of
Phases 1 and 2 back by a certain amount
of time, or including additional phases
for certain program areas. For instance,
MS4 program reports could be moved to
a third phase to give states and EPA
more time to determine how best to
incorporate these reports into an
electronic format.

As noted in the proposed rule, using
the NPDES permit cycle to implement
electronic reporting would mean NPDES
program data would not be fully
available across all permits and states
until 2022 at the earliest. Using the
NPDES permit cycle to implement
electronic reporting would mean that
electronic reporting requirements would
be incorporated into NPDES permits as
they are re-issued. Using this approach
would also mean that it would take
approximately seven years to have data
across all permits and states as

authorized states, tribes, and territories
will need two years to update their
statutes and then it would take an
additional five years for one NPDES
permit cycle.2 Additionally, there are a
number of NPDES permits that are
administratively continued with some
permits that are ten or more years old
(see DCN 0107). EPA identifies permits
that are administratively continued
beyond their expiration date as
“backlogged.” EPA solicits comment on
the option of EPA using its CWA
authority through use of an ICR to
require facilities operating under
backlogged permits to electronically
submit their NPDES program data.

As noted in the proposed rule, EPA
considered but did not choose the
permit renewal cycle as a means to
phase in electronic reporting as that
approach would delay significant
benefits of electronic reporting (e.g.,
state savings and expedited access to
complete NPDES program data in an
electronic format for EPA, states, tribes,
and territories, regulated entities, and
the public).

With respect to individual state
implementation plans, if EPA were to
chose this option EPA would likely
establish a schedule for when these
plans were due, the criteria it would use
to review these plans, and the time
period for states to submit subsequent
revisions. EPA would look to see that
each of these plans provides enough
detail (e.g., tasks, milestones, roles and
responsibilities, necessary resources) to
ensure that EPA and states can work
together to successfully implement
electronic reporting. The details likely
necessary for these plans include
identifying: (1) All tasks for capturing
and electronically processing facility
and permit data; (2) all tasks for
updating any state data systems; (3)
technologies for electronic reporting
systems and any necessary CROMERR
approval; (4) technologies for
transmitting and receiving Appendix A
data to and from EPA; (5) schedule for
updating state statutes, regulations, and
NPDES permits; (6) schedule for
training NPDES regulated entities on
how to utilize electronic reporting
systems; (7) roles and responsibilities;
and (8) necessary resources and
commitments. These implementation
plans would need to be approved by the
authorized NPDES Director (as defined
in 40 CFR 122.2). Under this option,
EPA would use these plans to ensure all
states are moving to electronic reporting
as expeditiously as possible. EPA would
also limit the amount of time that it will
provide to states for full

2 See 40 CFR 123.62(e).

implementation, as EPA would like all
stakeholders to realize the many
benefits of electronic reporting in a
timely manner. Finally, EPA would ask
states to create contingencies in their
implementation plans that might rely on
EPA services and systems (e.g.,
NetDMR, NeT) if the state continually
misses its own scheduled milestones.

4. Copy of Record

Several comments asked for
clarification on how EPA’s proposed
rule will affect the “copy of record” for
NPDES data submissions. EPA is
clarifying that the proposed rule does
not change EPA’s authentication and
encryption standards for electronic
reporting. Below is a discussion of the
copy of record as it pertains to the
implementation of electronic reporting.

An important element of EPA’s
authentication and encryption standards
for electronic reporting is the “copy of
record,” which is “a true and correct
copy of an electronic document received
by an electronic document receiving
system, which copy can be viewed in a
human-readable format that clearly and
accurately associates all the information
provided in the electronic document
with descriptions or labeling of the
information.” See 40 CFR 3.3. A copy of
record must:

¢ Be a true and correct copy of the
electronic document that was received,
and it must be legally demonstrable that
it is in fact a true and correct copy;

e include all the electronic signatures
that have been executed to sign the
document or components of the
document;

¢ include the date and time of receipt
to help establish its relation to
submission deadlines; and

¢ be viewable in a human-readable
format that clearly indicates what the
submitter and, where applicable, the
signatory intended that each of the data
elements or other information items in
the document means.

For such CROMERR compliant
submissions, the copy of record is
intended to serve as the electronic
surrogate for what is commonly referred
to as the paper submission with a “wet-
ink” signature. The copy of record is
meant to provide an authoritative
answer to the question of what was
actually submitted and, as applicable,
what was signed and certified in the
particular case.

It is important to note that the use of
an electronic reporting system may
dictate where the electronic copy of
record is retained. EPA’s NetDMR and
CDX for NeT contain the electronic copy
of record for submissions made with
these tools. Likewise, state electronic
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reporting systems will contain the
electronic copy of record for
submissions made with these state tools.
Under certain scenarios, as described
in the previous sections, EPA may
electronically collect NPDES program
data directly from NPDES-regulated
entities and these entities may also be
making a paper submission of the same
report with a “wet-ink” signature to the
state. In these cases, the paper
submission to the state with a “wet-ink”
signature is the copy of record.

5. Modifications of State NPDES
Regulations and Statutes

Several commenters requested
clarification on the relationship between
the implementation of electronic
reporting and the schedule for any
necessary modifications of state NPDES
regulations and statutes. As indicated in
the proposed rule, EPA estimated that
some states may need to update their
regulations or statutes to make clear that
electronic reporting is required for the
reports listed in Table 1 of Appendix A
and that these electronic submissions
must be compliant with Part 127
(including Appendix A) and Part 3
(CROMERR—authentication and
encryption standards). Existing EPA
regulations at 40 CFR 123.62(e) require
that any updates to the authorized
NPDES program take place within one-
year of the effective date of the final rule
(if no state statute change is required)
and within two years of the effective
date of the final rule (if a state statute
change is required).

These regulatory and statutory
updates are unrelated to EPA’s decision
on who can be the Initial Recipient for
NPDES program data. However, if a
state regulation or statute prohibits or
inhibits the electronic reporting of
NPDES program data to the state, then
this might lower the electronic reporting
participation rate of NPDES-regulated
entities. EPA will examine cases where
there are low participation rates to
determine the cause as there may be
other issues beyond regulatory or
statutory updates that need to be
remedied. Under certain scenarios, as
described in the examples above, these
lower participation rates may lead EPA
to electronically collect NPDES program
data directly from NPDES-regulated
entities when the entity is also making
a paper submission of the same data to
the state.

B. Cross-Media Electronic Reporting
Regulation (CROMERR)

EPA’s proposed rule (Part 127)
requires that all electronic reporting
systems that are used for implementing
NPDES electronic reporting, whether

already existing or to be developed by
EPA and authorized NPDES programs,
be compliant with EPA’s Cross-Media
Electronic Reporting Regulation
(CROMERR).3 CROMERR sets
performance-based, technology-neutral
standards for systems that states, tribes,
and local governments use to receive
electronic reports from facilities they
regulate under EPA-authorized
programs and requires program
modifications or revisions to
incorporate electronic reporting.
CROMERR also addresses electronic
reporting directly to EPA.

EPA received a number of comments
on various aspects of applying for,
receiving approval and authorization,
and implementing an electronic
reporting system that complies with
CROMERR. The comments can be
divided into two key categories: (1) The
process for CROMERR application
approvals; and (2) the technical
requirements for signature
authentication. There are also two
additional comment areas that require
clarification: (1) Whether a NPDES-
regulated entity must submit a
CROMERR application; and (2) EPA’s
requirement to change passwords at
least once every 90 days.

1. Improving/Streamlining the
Application Approval Process

The review and approval process for
a CROMERR application allows 75 days
for completeness review, and 180/360
days for new/existing systems for
approval review. State and authorized
program application preparation and
amendments are not included in this
timeframe. The actual timeframe may be
shorter or longer. Many of the comments
highlighted the seemingly conflicting
timelines for implementation of the
NPDES Electronic Reporting Rule with
the CROMERR requirements.
Commenters expressed concern that
system development and CROMERR
approval would not be possible within
the 2-year rule implementation schedule
and that authorized programs may not
be able to maintain their status as the
Initial Recipient of NPDES program
data. Commenters also questioned
whether they would be required to
submit more than one CROMERR
application if they rely on multiple tools
for electronic reporting.

To address these concerns, EPA will
be implementing several measures to
streamline the CROMERR application
submittal, review, and approval process.

e Standard Checklists and Forms. A
standard checklist has been developed

3This EPA rule was promulgated in 2005 (see 40
CFR part 3).

for EPA national systems (e.g., NetDMR,
NPDES Electronic reporting system
(NeT), CROMERR shared services,
Attorney General Statement, and
Signature Agreements) that can be
modified for those using these services.
These applications require the
authorized programs to complete a
small amount of state-specific
information. The timeframes for these
approvals are generally reduced to
between 16 to 20 weeks. See: http://
www.epa.gov/cromerr/tools/index.html
and DCN 0109. Additionally, the
CROMERR approval process for states
choosing to use EPA’s NeT will have a
significantly reduced approval process.
EPA estimates that the approval process
will be less than 60 days and with
reduced submission requirements.

e Model CROMERR Application.
There are approximately five model
CROMERR applications that can be
adopted by authorized programs. These
models illustrate different CROMERR
solutions that can be modified for
another program’s CROMERR
implementation. Adopting a model
CROMERR application will streamline
the approval process to under 6 months.
See: http://www.epa.gov/cromerr/tools/
index.html.

e CROMERR Assistance and
Training. EPA currently provides
CROMERR assistance through online
forms. EPA also provides direct help to
prepare and complete the application as
well as implement and integrate
CROMERR services. In particular, for
applicants that do not use the standard
or model checklists and are building
their own system, EPA has recently
implemented a customer relationship
management tool and additional
technical support to provide triggers
and reminders on due dates and actions
to improve the timeframes. EPA intends
to work with states to develop state
specific plans on how to obtain
CROMERR approval. See: http://
www.epa.gov/cromerr/training/
index.html. EPA is also creating a
position that will interact with senior
officials within the states and EPA by
serving as the dedicated contact for
states on the selection and
implementation of the NPDES e-
reporting tool, and serve as an advocate
for states” CROMERR applications for
the NPDES program from receipt to
approval to ensure state applications are
being addressed in a timely manner.

2. Technical Requirements for Signature
Authorization

The second key area of CROMERR
comments are the identity-proofing
requirements for issuing electronic
signature credentials. While the
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majority of the comments in this area
focus on the burden of maintaining
paper copies of signature agreements,
the time associated with conducting
identity proofing, and the issuance of
signature credentials, some stakeholders
provided comments on the existing
NPDES signatory requirements (40 CFR
122.22). EPA is not proposing to change
the NPDES eligibility signatory
requirements as these are beyond the
scope of this rulemaking. The following
are issues that relate to this NPDES
Electronic Reporting Rule.

e Burden associated with high
processing costs. EPA notes that all of
the comments on the signature
agreement requirements were based on
the assumption of wet ink signatures on
paper. However, EPA is now making
available a paperless, real-time,
electronic identity proofing service that
reduces the application and validation
time from days to minutes, and costs
from dollars to cents. As noted above, as
part of the Central Data Exchange (CDX)
CROMERR services, electronic identity-
proofing is available to regulatory
authorities that do not wish to develop
such a system of their own. This service
can be invoked in a way that is
transparent to the user and would allow
users to begin using their electronic
signature credentials in a single session.

¢ Burden associated with high turn-
over and infrequent reporting.
Electronic reporting systems can
structure the agreements and the
associated business processes so that
only a single agreement is collected,
once, from each user who is granted
authority to electronically sign
documents in the system. For EPA CDX
systems, a user only has to register and
complete the signature agreement once,
and the credentials do not expire.*

3. CROMERR Requirements for a
NPDES-Regulated Entity

EPA received comments from POTWs,
particularly from California, asking
whether they would need to become
CROMERR-certified in order to
undertake electronic reporting. EPA is
using this notice to confirm that under
this proposed rule NPDES-regulated
entities (e.g., POTWs) are not required
to submit a CROMERR application to
electronically report NPDES program
data. It is the responsibility of the
authorized NPDES programs receiving
these electronically reported NPDES
program data to obtain approval from

4 Also note that once the single electronic
signature agreement/credentials are established
they can be used for reporting to multiple
regulatory programs in addition to NPDES.

EPA for their electronic reporting
systems and processes in accordance
with EPA’s CROMERR requirements.
Under the proposed rule, NPDES-
regulated entities that electronically
report their NPDES program data would
use CROMERR-approved electronic
reporting systems and processes.
Authorized NPDES programs are
responsible for submitting CROMERR
applications for their electronic
reporting system and NPDES-regulated
entities are only required to complete
the necessary signature requirements for
that system.

EPA also notes that Subpart D of
CROMERR requires that state, tribal or
local government agencies (including
POTWs) that receive, or wish to begin
receiving electronic reports under their
EPA-authorized programs (e.g., CWA
pretreatment program) must apply to
EPA for a revision or modification of
those programs and obtain EPA
approval.> However, an important
consideration is that the proposed rule
does not require approved pretreatment
programs to electronically collect
NPDES program data from significant
and categorical industrial users.
Approved pretreatment programs may
continue to collect NPDES program data
from significant and categorical
industrial users on paper or may elect
to seek EPA approval for their
CROMERR-compliant electronic
reporting systems and processes.

4. EPA Password Reset Requirement

EPA also received comments on the
90-day password reset requirement,
suggesting that this frequency is too
short and would be a burden for
infrequent reporters. The 90-day
password reset requirement is not a
CROMERR requirement; rather, it is a
long standing EPA security requirement
that is used for all of our internal and
external systems. However, most
electronic reporting systems allow users
to perform a password reset when their
password has expired. For example, a
regulated entity that only uses an
electronic reporting system once a year
can reset their password at the time of
their electronic submission. A regulated
entity would not need to access the
electronic reporting system throughout
the year simply to retain an active
password or have an active password to
initiate a password reset operation.

5For example, EPA recently approved of the City
of Grand Rapids’ (Michigan) request to revise its
general pretreatment regulations to allow electronic
reporting. See February, 13 2014, 79 FR 8701.

5. Relationship Between CROMERR
Requirements and the Initial Recipient
Term

EPA also received comments on how
the CROMERR requirements would
affect the Initial Recipient requirements
in the proposed rule (see Section
127.27). The following provides more
explanation on the interaction between
the CROMERR requirements and the
Initial Recipient requirements in the
proposed. If the Initial Recipient status
for a particular state for a particular data
group switches from the state to EPA,
then the NPDES-regulated entities in
that data group in that state would need
to ensure they register with the
appropriate CROMERR-compliant
system. In this example, these NPDES-
regulated entities would switch from
using a state electronic reporting system
to an EPA electronic reporting system
(e.g., NetDMR, NeT). Likewise, if the
Initial Recipient status for a particular
state for a particular data group switches
from EPA to the state, then those
NPDES-regulated entities in that data
group in that state would switch from
an EPA electronic reporting system to a
state electronic reporting system.

C. Concentrated Animal Feeding
Operations (CAFO) Sector

EPA is clarifying the effects of this
proposed rule on CAFOs in response to
comments received that reflect
misunderstanding about the proposed
rule. The proposed rule would only
require CAFOs with NPDES permits to
submit information to permitting
authorities that the Clean Water Act
already requires them to provide. See 33
U.S.C. 1342. Additionally, this
information already is publicly
accessible pursuant to the Clean Water
Act and its implementing regulations.
The proposed rule would simply
modernize the format through which
permitted CAFOs would submit certain
types of information (i.e., electronic
submission as opposed to paper-based
reporting). This modernized format
should increase efficiencies for
permitted CAFOs as well as regulators.
Permitted CAFOs that lack suitable
Internet access would be able to receive
temporary waivers 